United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





JOINT APPENDIX 


i 



IN THE 


United States Court of Appeals 


District of Columbia. 


No. 9844 

UNITED MEAT COMPANY, INC., Appellant, 

V. 

RECONSTRUCTION FINANCE CORPORATION, 

Appellee. 


No. 9845 

FEDERATED MEAT CORPORATION, Appellant, 


RECONSTRUCTION FINANCE CORPORATION, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


or Bnozr S. Asuo, Washes crow, D. C. 






1 



INDEX TO JOINT APPENDIX. 


Page 


Complaint (C. A. No. 2089). i 2 

Complaint (C. A. No. 2090) .:. j 6 

Answer (C. A. No. 2089). 1 9 

Answer (C. A. No. 2090).;. 13 

Reply to Defendant’s Counterclaim (C. A. No. 2089) .. 17 

Reply to Defendant’s Counterclaim (C. A. No. 2090) .. 18 

Interrogatories to Defendant (C. A. No. 2089). 19 

Defendant’s Answers to Plaintiff’s Interrogatories 

(C. A. No. 2089) . 21 

Defendant’s Answers to Plaintiff’s Interrogatories 

(C. A. No. 2090) . 32 

Excerpts from Deposition of Mary Phelps Enders ... 44 

Plaintiff’s Exhibit 1 . 70 

Plaintiff’s Exhibit 2 . 71 

Motion for Summary Judgment (C. A. Nos. 2089 and 
2090) . 73 

Supporting Affidavit of Jack Kranis. 75 

Supplemental Affidavit of Jack Kranis. 76 

Supporting Affidavit of Milton V. Freeman. 81 


Exhibit 2: Modification of Order (May 5,1945) .. 88 
Exhibit 3: Order on Motion (September 6, 1945). 89 

Exhibit 4: Order of Motion (September 28, 1945) 90 

Exhibit 5: Order on Motion (October 3, 1945).... 93 

Exhibit 6: Order on Motion (October 29,1945)... 94 

Exhibit 7: Order on Motion (October 11, 1945)... 96 

Exhibit 9A: Order on Motion (December 3, 1945) 97 
Exhibit 12: Order on Motion (December 29, 1945) 99 

Exhibit 14: Government’s Motion to Dismiss In¬ 
formation (July 9, 1946) . 101 
















Index Continued. 


* « 
n 


Page 

Exhibit 15: Government’s Motion to Dismiss In¬ 


formation (July 9, 1946) . 102 

Exhibit 16: Dismissal of Case before War Emer¬ 
gency Court (May 2, 1947). 103 

Opinion of Judge Kennedy, dated March 24, 1948 .... 105 

Order Overruling Motions for Summary Judgments, 
dated March 24, 1948 . 107 

Notice of Intention to Apply for Allowance of Special 
Appeal, dated April 1, 1948 . 107 

Order of the Court of Appeals allowing the Special 
Appeal, dated June 1, 1948 . 108 

Exhibit A to Memorandum: Testimony of Meyer 
Kruglin . 109 

Exhibit B to Memorandum: Testimony of Harry 
Marrs. 121 

Exhibit C to Memorandum: Opinion, Findings of Fact 
and Conclusions of Law, and Order on Motion ... 129 









IN THE 


i 

United States Court of Appeals 

Distbict of Columbia. 

No. 9844. 

UNITED MEAT COMPANY, INC., Appellant, 

V. ! 

RECONSTRUCTION FINANCE CORPORATION, 

Appellee . 

No. 9845. 

FEDERATED MEAT CORPORATION, Appellant, 

v. 

RECONSTRUCTION FINANCE CORPORATION, 

Appellee. 

Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


2 


1 Filed May 16 1947 

In the District Court of the United State for the 
District of Columbia. 

Civil Action, File No. 2089. 

United Meat Company, Inc., 300 Johnson Avenue, Brook¬ 
lyn, New York, Plaintiff , 

y. 

Reconstruction Finance Corporation, 811 Vermont Ave¬ 
nue, N. W., Washington, D. C., and Philip B. Fleming, 
individually and as Administrator, Office of Tempo¬ 
rary Controls, Federal Works Building, 18th and F 
Streets, N. W., Washington, D. C., Defendants. 

Complaint for Recovery of Money Wrongfully Withheld, 
for Injunction, and for Declaratory Judgment. 

The plaintiff alleges: 

1. The jurisdiction of the Court in this action arises un¬ 
der sections 11-301, 11-305, and 11-306 of the District of 

* . ’' Columbia Code, and the Act of June 14, 1934, as amended, 
U. S. Code App., title 28, sec. 400. The matter in contro¬ 
versy exceeds, exclusive of interest and costs, the sum of 
three thousand dollars. This action also involves questions 
arising under Directive No. 41 of the Office of Economic 
Stabilization and the Stabilization Act of 1942, as amended. 

2. The plaintiff is a corporation organized under the 
laws of the State of New York. During 1945 and January, 
February and March 1946, the plaintiff was in the business 
of buying and slaughtering cattle and selling carcasses and 

cuts thereof. 

2 3. The defendant, Reconstruction Finance Cor¬ 
poration, is a corporation organized and existing 

^ J under a federal statute, with its principal office and place 
of business in Washington, D. C. The defendant, Philip 
B. Fleming, is the Administrator of the Office of Tempo -\ 
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rary Controls. As such, he has all the rights, powers and J ^ 
duties vested in the Price Administrator and the Office of I 


wl 


duties vested in the Price Administrator and the Office of ! 
Price Administration. 

4. During 1945 and 1946, there was in existence, pursuant 
to the Emergency Price Control Act of 1942, and, after 
April 24, 1945, pursuant to Directive No. 41 of the Office 
of Economic Stabilization, a governmental program of 
livestock slaughter payments. 

This program provided for periodic payments to slaugh¬ 
terers of livestock, at specified rates per pound slaughtered. 

It was designed, as part of the federal stabilization pro¬ 
gram, to keep down the price of meat, and compensated . . 
slaughterers for ceiling prices, set by the Office of Price 
Administration, at levels which, in the absence of the live¬ 
stock slaughter payment program, would have been illegal ' ' 
and confiscatory. ' " 

5. The program for livestock slaughter payments was 
initially administered by Defense Supplies Corporation, a 
subsidiary of the defendant. These functions of the De- . ... 
fense Supplies Corporation were transferred to and as¬ 
sumed by the defendant, Reconstruction Finance Corpora¬ 
tion, in January 1946, and the defendant is now in charge 

of said program. 

6. During 1945 and 1946, the plaintiff, as a slaughterer 
of livestock, become entitled to and earned various live¬ 
stock slaughterer payments, and plaintiff has complied with 
all applicable and lawful reguations relating thereto, in- 
cuding Directive No. 41 of the Office of Economic Stabiliza¬ 
tion. Nevertheless, the defendant, Reconstruction 

3 Finance Corporation, is withholding from plaintiff, 
contrary to law, $218,348.99 of payments which have 
become due and payable to plaintiff, and has refused and 
is refusing to make such payments despite repeated re- 


'r r <•€■ , 




ouests to do so. 


• ** 

7. Defendant, Philip B. Fleming, has instigated and is j 

instigating the unlawful refusal of defendant, Reconstruc- j ~ 

tion Finance Corporation, to make the payments lawfully ( 

i 
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due plaintiff. The defendants have made an arrangement 
whereby livestock slaughter payments, though due and pay¬ 
able, will not be released by Reconstruction Finance Cor¬ 
poration until defendant Fleming executes and submits to 
it a form for each claimant, known as “form 636”. The 
purpose of this form is to show whether there are pending 
against the claimant any enforcement actions for violations 
, of the Emergency Price Control Act of 1942, as amended, 

{ which, under the provisions of Directive No. 41 of the Office 

of Economic Stabilization, may affect the amount of live¬ 
stock slaughter payments due. This arrangement between 
the defendants has never been promulgated by regulation 
or order, has never been published in or filed with the Fed¬ 
eral Register, is without authority in law and is contrary 
to law. There are no actions pending or completed against 
plaintiff which can or do have any bearing on the payment 
to plaintiff of the sums due it in livestock slaughter pay¬ 
ments, and defendant Fleming well knows this fact. Nev¬ 
ertheless, although the ‘‘form 636” arrangement was made 
by defendants in October or November 1946, defendant 
Fleming has failed and refused to execute “form 636” for 
the plaintiff despite numerous requests to do so. 

Wherefore, plaintiff demands: 

1. That the Court adjudge (a) that defendant Recon¬ 
struction Finance Corporation owes to and should forth¬ 
with pay to plaintiff the amount of $218,348.99, with inter¬ 
est and costs, and (b) that the “form 636” arrangement 
between the defendants is invalid. 

4 2. That judgment be entered against defendant 

Reconstruction Finance Corporation for the sum of 
$218,348.99, with interest on each livestock slaughter pay¬ 
ment comprehended therein from the date each such pay¬ 
ment became due, and costs. 

3. That defendant, Philip B. Fleming, his officers, agents, 
servants, employees, and attorneys, be enjoined from in 
any manner interfering with the payment to plaintiff by 
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Reconstruction Finance Corporation of livestock slaughter 
payments. 

4. That defendant, Philip B. Fleming, be ordered to exe¬ 
cute and submit forthwith to Reconstruction Finance Cor¬ 
poration said “form 636’’ for plaintiff. 

5. That pending the disposition of this case, a temporary 
injunction issue enjoining defendant, Philip B. Fleming, 
his officers, agents, servants, employees, and attorneys, 
from in any manner interfering with the payment to plain¬ 
tiff by Reconstruction Finance Corporation of livestock 
slaughter payments, and further ordering defendant Flem¬ 
ing to execute and submit forthwith to Reconstruction Fi¬ 
nance Corporation said “form 636” for plaintiff. 

6. And such other and further relief as may be just and 
proper. 

Thurman Arnold, 

Arnold & Fortas, 

821 15th Street, N. W., 
Washington 5, D. C., 

I 

Attorneys for Plaintiff. 

• * * • * # • # * • 

360 Filed May 16 1947 

In the District Court of the United States for the 
District of Columbia 

Federated Meat Corporation, 352 Johnson Avenue, 
Brooklyn, New York, Plaintiff, 

i 

v. 

Reconstruction Finance Corporation, 811 Vermont Ave¬ 
nue, N. W., Washington, D. C., and 

i 

Philip B. Fleming, individually and as Administrator, 
Office of Temporary Controls, Federal Works Building, 
18th and F Streets, N. W., Washington, D. C., 
Defendants. 
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Complaint for Recovery of Money Wrongfully Withheld, 
for Injunction, and for Declaratory Judgment 


The plaintiff alleges.: 


1. The jurisdiction of the Court in this action arises un¬ 
der sections 11-301, 11-305, and 11-306 of the District of 
Columbia Code, and the Act of June 14, 1934, as amended, 
U. S. Code App., title 28, sec. 400. The matter in contro¬ 
versy exceeds, exclusive of interest and costs, the sum of 
three thousand dollars. This action also involves questions, 
arising under Directive No. 41 of the Office of Economic 
Stabilization and the Stabilization Act of 1942, as amended. 

2. The plaintiff is a corporation organized under the laws 
of the State of New York. During 1945 and January, Feb¬ 
ruary and March 1946, the plaintiff was in the business of 
buying and slaughtering cattle and selling carcasses and 

cuts thereof. 

361 3. The defendant, Reconstruction Finance Corpo¬ 

ration, is a corporation organized and existing under 
a federal statute, with its principal office and place of busi¬ 
ness in Washington, D. C. The defendant, Philip B. Flem¬ 
ing, is the Administrator of the Office of Temporary Con¬ 
trols. As such, he has all the rights, powers and duties 
vested in the Price Administrator and the Office of Price 


} > 


Administration. 
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4. During 1945 and 1946, there was in existence, pursu¬ 
ant to the Emergency Price Control Act of 1942, and, after 
April 24, 1945, pursuant to Directive No. 41 of the Office of 
Economic Stabilization, a governmental program of live¬ 
stock slaughter payments. 

This program provided for periodic payments to slaugh¬ 
terers of livestock, at specified rates per pound slaughtered. 
It was designed, as part of the federal stabilization pro¬ 
gram, to keep down the price of meat, and compensated 
slaughterers for ceiling prices, set by the Office of Price 
Administration, at levels which, in the absence of the live¬ 
stock slaughter payment program, would have been illegal 
and confiscatory. A 
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5. The program for livestock slaughter payments was j 

initially administered by Defense Supplies Corporation, a 
subsidiary of the defendant. These Functions of the De¬ 
fense Supplies Corporation were transferred to and as- j 
sumed by the defendant, Reconstruction Finance Corpora- i 
tion, in January 1946, and the defendant is now in charge of j 
said program. __ 

6. During 1945 and 1946, the plaintiff, as a slaughterer 
of livestock, became entitled to and earned various live--"- 
stock slaughter payments, and plaintiff has complied with 
all applicable and lawful regulations relating thereto, in¬ 
cluding Directive No. 41 of the Office of Economic Sta¬ 
bilization. Nevertheless, the defendant, Reconstruc- 

352 tion Finance Corporation, is withholding from 
plaintiff, contrary to law, between $400,000 and 
$500,000 of payments which have become due and payable 
to plaintiff, and has refused and is refusing to make such 
payments despite repeated requests to do so. The precise 
sum involved has not been determined. 

7. Defendant Philip B. Fleming, has instigated and is 
instigating the unlawful refusal of defendant Reconstruc¬ 
tion Finance Corporation to make the payments lawfully 
due plaintiff. The defendants have made an arrangement 
whereby livestock slaughter payments, though due and pay¬ 
able, will not be released by Reconstruction Finance Cor¬ 
poration until defendant Fleming executes and submits to 
it a form for each claimant, known as “form 636”. The 
purpose of this form is to show whether there are pending 
against the claimant any enforcement actions for violations 
of the Emergency Price Control Act of 1942, as amended, 
which, under the provisions of Directive No. 41 of the 
Office of Economic Stabilization, may affect the amount of 
livestock slaughter payments due. This arrangement be¬ 
tween the defendants has never been promulgated by regu¬ 
lation or order, has never been published in or filed with 
the Federal Register, is without authority in law and is 
contrary to law. There are no actions pending or Com- 
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pleted against plaintiff which can or do have any bearing 
on the payment to plaintiff of the sums due it in livestock 
slaughter payments, and defendant Fleming well knows 
this fact. Nevertheless, although the ‘‘form 636” arrange¬ 
ment was made by defendants in October or November 
1946, defendant Fleming has failed and refused to execute 
“form 636” for the plaintiff despite numerous requests 
to do so. 

Wherefore, plaintiff demands: 

363 1. That the Court adjudge (a) that defendant Re¬ 

construction Finance Corporation owes to and 
should forthwith pay to plaintiff the amount of subsidies 
being withheld, with interest and costs, and (b) that the 
“form 636” arrangement between the defendants is in¬ 
valid. 

2. That the defendants make an accounting of the 
amounts withheld from the plaintiff and that judgment be 
entered against defendant Reconstruction Finance Cor¬ 
poration for the amount determined, with interest on each 
livestock slaughter payment comprehended therein from 
the date each such payment became due, and costs. 

3. That defendant Philip B. Fleming, his officers, agents, 
servants, employees, and attorneys, be enjoined from in any 
manner interfering with the payment to plaintiff by Re¬ 
construction Finance Corporation of livestock slaughter 
payments. 

4. That defendant Philip B. Fleming be ordered to exe¬ 
cute and submit forthwith to Reconstruction Finance Cor¬ 
poration said “form 636” for plaintiff. 

5. That pending the disposition of this case, a temporary 
injunction issue enjoining defendant Philip B. Fleming, his 
officers, agents, servants, employees, and attorneys, from 
in any manner interfering with the payment to plaintiff by 
Reconstruction Finance Corporation of livestock slaughter 
payments, and further ordering defendant Fleming to exe¬ 
cute and submit forthwith to Reconstruction Finance Cor¬ 
poration said “form 636” for plaintiff. 
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6. And such other and further relief as may be just and 
proper. 

Thurman Arnold, 

Arnold & Fortas, 

821 15th Street, N. W., j 
Washington 5, D. C., 
Attorneys for Plaintiff ;. 

• * * • • # • * • • 

7 Filed July 15 1947 

Answer of Defendant Reconstruction Finance Corporation 

(C. A. 2089) 

First Defense. 

1. Defendant denies the allegations of the first sentence 
of paragraph 1 of the complaint; and admits the other alle¬ 
gations of said paragraph. 

2. Defendant admits the allegations of paragraph 2 of 
the complaint. 

3. Defendant admits the allegations of the first sentence 
of paragraph 3 of the complaint, but denies the other alle¬ 
gations of said paragraph. Defendant suggests to the 
Court that defendant Philip B. Fleming is not a proper 
party defendant and that the complaint should be dismissed 
as to him for, pursuant to the provisions of Executive Or¬ 
der No. 9841 (12 F. R. 2645), (a) he is not the Administra¬ 
tor of the Office of Temporary Controls, and (b) the Office 

of Temporary Controls is not now in existence. 

8 4. Defendant admits that there was in existence 
during 1945 and 1946, pursuant to the Emergency 

Price Control Act of 1942, Directive No. 41 of the Office of 
Economic Stabilization, and various other statutes, direc¬ 
tives, and regulations, amendments thereto and revisions 
thereof, a program of livestock slaughter payments; de¬ 
fendant also admits that, the aforesaid program was de¬ 
signed in part to keep down the prices of meats, but de¬ 
nies the other allegations of paragraph 4 of the complaint. 
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5. Defendant admits the allegations of paragraph 5 of 
the complaint. 

6. Defendant denies the allegations of paragraph 6 of the 
complaint with the exception of the allegation that it has 
refused to pay and now refuses to pay the sums demanded 
by plaintiff in this complaint. 

7. Defendant denies the allegations of paragraph 7 of the 
complaint. 

Second Defense and Counterclaim. 

S. Under section 2(e) of the Emergency Price Control 
Act of 1942, as amended, Directive No. 41, as amended, of 
the Office of Economic Stabilization, Livestock Slaughter 
Payments Regulation No. 3, as amended and revised, of 
Defense Supplies Corporation and defendant Reconstruc¬ 
tion Finance Corporation, and Executive Order No. 9841, 
a nisi prius determination of a violation by plaintiff of any 
substantive provision of an Office of Price Administration 
meat or livestock order or regulation is a proper basis for 
invalidation and denial by defendant of plaintiff’s livestock 
slaughter payment claims set forth in the complaint for the 
accounting period or periods in which such violation is 
found to have occurred. 

9 9. Plaintiff, during the period of its operations in 

1945 and 1946, as described and set forth in para¬ 
graph 2 of the complaint, violated substantive provisions 
of the following livestock or meat regulations of the Office 
of Price Administration: Maximum Price Regulation 169 
and Maximum Price Regulation 574, as amended and re¬ 
vised. Plaintiff set up and carried out a scheme or plan 
intended to circumvent, frustrate and violate the provi¬ 
sions of said Maximum Price Regulation 169 by restrict¬ 
ing its sales of meat to those retailers who purchased plain¬ 
tiff’s stock and by levying stock assessments and requiring 
purchases of additional stock from time to time as a condi¬ 
tion for the purchase of meat. This scheme or plan and 
its operation violated said Maximum Price Regulation 169. 
Said violation of Maximum Price Regulation 574 consisted 
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in the payment or prices and incurring of costs for live¬ 
stock by plaintiff in excess of the maximum permissible 
prices and costs prescribed by said regulation. 

10. On information and belief defendant says that such 
violations by plaintiff have heretofore been judicially found 
in nisi prius determinations by the United States District 
Court for the Eastern District of New York in 1945 and 
1946 in actions brought against plaintiff by the Price Ad¬ 
ministrator as to certain portions of said period; and as 
to such portions of the period in question such determina¬ 
tions are res judicata as to such violations. 

11. Defendant asks that this Court make a nisi prius de¬ 
termination based upon appropriate findings of fact and 
conclusions of law as to such violations by plaintiff for all 
or such portions of such period as are not covered by such 
prior determinations. 









Third Defense. 


12. Defendant is not certain from the complaint whether 
plaintiff is challenging the validity of any order or regula¬ 
tion of defendant or of the Office of Price Adminis- 

10 tration, but if plaintiff is challenging in this action 
the validity of any order or regulation of the Office 
of Price Administration or defendant under section 2 of 
the Emergency Price Control Act of 1942, as amended, this 
Court has no jurisdiction to determine such question of val¬ 
idity, for section 204(d) of said Act vests exclusive juris¬ 
diction of suits to determine such questions of validity in 
the United States Emergency Court of Appeals. 

Forth Defense. 

i 

13. This Court has no jurisdiction to direct or review the 
exercise of defendant’s discretionary powers with refer¬ 
ence to livestock slaughter payments under section 2(e) of 
the Emergency Price Control Act of 1942 and the related 
statutes, directives, orders, or regulations, as amended and 
revised, except as conferred by section 2(m) of said Act, 
as amended by the Stabilization Extension Act of 1944. 


♦ 
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This Court has no jurisdiction of this action under said 
section 2(m) because this action involves no payment with 
reference to an agricultural commodity, no unauthorized 
condition or penalty, and no failure to act as prescribed by 
said section 2(m). In addition, plaintiff has not protested 
defendant’s order denying plaintiff’s claims. 

Fifth Defense. 

14. The complaint fails to state a claim against defen¬ 
dant upon which relief can be granted within the jurisdic¬ 
tion of this Court. 

Wherefore, defendant demands that the complaint be 
dismissed; and that defendant be given a declaratory judg¬ 
ment finding plaintiff in violation of said meat regulations 
of the Office of Price Administration for the period 
11 covered by the complaint or such portion or portions 
thereof as are shown by the evidence at the trial of 
this action, and declaring defendant’s right to invalidate 
and deny plaintiff’s claims to livestock slaughter payments 
for such period or portion or portions thereof. 

Peyton Ford, 

Assistant Attorney General. 

Joseph M. Friedman, 

Special Assistant to the 
Attorney General. 

George Arthur Fruit, 

Attorney. 

Alexander Boskoff, 

Attorney. 

Department of Justice, 

Washington 25, D. C. 

Attorneys for Defendant 
Reconstruction Finance Corporation. 

George Morris Fay, 

United States Attorney , 

Attorney for Defendant 

Reconstruction Finance Corporation. 

• ••••••••• 
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366 Filed July 15 1947 

Answer of Defendant Reconstruction Finance Corporation 

(C. A. 2090) 

First Defense. 

1. Defendant denies the allegations of the first sentence 
of paragraph 1 of the complaint; and admits the other 
allegations of said paragraph. 

2. Defendant admits the allegations of paragraph 2 of 

the complaint., ; 

3. Defendant admits the allegations of the first sentence 
of paragraph 3 of the complaint, but denies the other alle¬ 
gations of said paragraph. Defendant suggests to the 
Court that defendant Philip B. Fleming is not a proper 
party defendant and that the complaint should be dismissed 
as to him for, pursuant to the provisions of Executive Or¬ 
der No. 9841 (12 F. R. 2645), (a) he is not the Administra¬ 
tor of the Office of Temporary Controls, and (b) the Office 

of Temporary Controls is now now in existence. 

367 4. Defendant admits that there was in existence 
during 1945 and 1946, pursuant to the Emergency 

Price Control Act of 1942, Directive No. 41 of the Office 
of Economic Stabilization, and various other statutes, di¬ 
rectives, and regulations, amendments thereto and revi¬ 
sions thereof, a program of livestock slaughter payments; 
defendant also admits that the aforesaid program was de¬ 
signed in part to keep down the prices of meats, but denies 
the other allegations of paragraph 4 of the complaint. 

5. Defendant admits the allegations of paragraph 5 of 
the complaint. 

6. Defendant denies the allegations of paragraph 6 of the 
complaint with the exception of the allegation that it has 
refused to pay and now refuses to pay the sums demanded 
by plaintiff in this complaint. 

7. Defendant denies the allegations of paragraphs of 
the complaint. 
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Second Defense and Counterclaim 

8. Under section 2(e) of the Emergency Price Control 
Act of 1942, as amended, Directive No. 41, as amended, of 
the Office of Economic Stabilization, Livestock Slaughter 
Payments Regulation No. 3, as amended and revised, of 
Defense Supplies Corporation and defendant Reconstruc¬ 
tion Finance Corporation, and Executive Order No. 9841, 
a nisi prius determination of a violation by plaintiff of any 
substantive provision of an Office of Price Administration 
meat or livestock order or regulation is a proper basis for 
invalidation and denial by defendant of plaintiff’s livestock 
slaughter payment claims set forth in the complaint for the 
accounting period or periods in which such violation is 
found to have occurred. 

368 9. Plaintiff, during the period of its operations in 

1945 and 1946, as described and set forth in para¬ 
graph 2 of the complaint, violated substantive provisions 
of the following livestock or meat regulations of the Office 
of Price Administration: Maximum Price Regulation 169 
and Maximum Price Regulation 574, as amended and re¬ 
vised. Plaintiff set up and carried out a scheme or plan in¬ 
tended to circumvent, frustrate and violate the provisions 
of said Maximum Price Regulation 169 by restricting its 
sales of meat to those retailers who purchased plaintiff’s 
stock and by levying stock assessments and requiring pur¬ 
chases of additional stock from time to time as a condi¬ 
tion for the purchase of meat. This scheme or plan and 
its operation violated said Maximum Price Regulation 169. 
Said violation of Maximum Price Regulation 574 consisted 
in the payment of prices and incurring of costs for live¬ 
stock by plaintiff in excess of the maximum permissible 
prices and costs prescribed by said regulation. 

10. On information and belief defendant says that such 
violations by plaintiff have heretofore been judicially 
found in nisi prius determinations by the United States 
District Court for the Eastern District of New York in 
1945 and 1946 in actions brought against plaintiff by the 
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Price Administrator as to certain portions of said period; 
and as to such portions of the period in question such de- 
terminations are res judicata as to such violations. 

11. Defendant asks that this Court make a nisi prins de¬ 

termination based upon appropriate findings of fact and 
conclusions of law as to such violations by plaintiff for all 
or such portions of such period as are not covered by such 
prior determinations. J 

Third Defense 

12. Defendant is not certain from the complaint whether 
plaintiff is challenging the validity of any order or 

369 regulation of defendant or of the Office of Price Ad¬ 
ministration, but if plaintiff is challenging in this 
action the validity of any order or regulation of the Office 
of Price Administration or defendant under section 2 of the 
Emergency Price Control Act of 1942, as amended, this 
Court has no jurisdiction to determine such question of 
validity, for section 204(d) of said Act vests exclusive ju¬ 
risdiction of suits to determine such questions of validity 
in the United States Emergency Court of Appeals. 

Fourth Defense 

13. This Court has no jurisdiction to direct or review the 
exercise of defendant’s discretionary powers with refer¬ 
ence to livestock slaughter payments under section 2(e) of 
the Emergency Price Control Act of 1942 and the related 
statutes, directives, orders, or regulations, as amended and 
revised, except as conferred by section 2(m) of said Act, 
as amended by the Stabliziation Extension Act of 1944. 
This Court has no jurisdiction of this action under said 
section 2(m) because this action involves no payment with 
reference to an agricultural commodity, no unauthorized 
condition or penalty, and no failure to act as prescribed 
by said section 2(m). In addition, plaintiff has not pro¬ 
tested defendant’s order denying plaintiff’s claims. 
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Fifth Defense 

14. The complaint fails to state a claim against defen¬ 
dant upon which relief can be granted within the jurisdic¬ 
tion of this Court. 

Wherefore, defendant demands that the complaint be dis¬ 
missed; and that defendant be given a declaratory judg¬ 
ment finding plaintiff in violation of said meat reg- 
370 ulations of the Office of Price Administration for the 
period covered by the complaint or such portion or 
portions thereof as are shown by the evidence at the trial 
of this action, and declaring defendant’s right to invalidate 
and deny plaintiff’s claims to livestock slaughter payments 
for such period or portion or portions thereof. 

Peyton Ford 

Assistant Attorney General 

Joseph M. Freedman 
Special Assistant to the At¬ 
torney General 

George Arthur Fruit 
Attorney 

Alexander Boskoff 
Attorney 

Department of Justice, 

Washington 25, D. C. 
Attorneys for Defendant 
Reconstruction Finance 
Corporation 

George Morris Fay 
United States Attorney 
Attorney for defendant 
Reconstruction Finance Corporation. 
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12 Filed Aug 4 1947 

Reply to Defendant’s Counterclaim 
(C. A. No. 2089) 

First 

Plaintiff denies each and every allegation contained in 
paragraphs 8, 9, 10, and 11 of defendant’s answer. 

Second 

Defendant, in its counterclaim, fails to state a claim 
against the defendant upon which relief can be granted. 

Third 

This Court does not have jurisdiction to make the de¬ 
termination or award the relief requested in defendant’s 
counterclaim. 

Fourth 

The defendant has no authority in ltfw to assert the coun¬ 
terclaim. 

Fifth 

The counterclaim alleged by the defendant in paragraphs 

8, 9, 10, and 11 of the answer is not a claim of the de¬ 
fendant. 

13 Sixth 

The counterclaim alleged by defendant in Paragraphs 8, 

9, 10, and 11 of the answer is barred by the Statute of 
Limitations and furthermore is moot. 

Seventh 

The counterclaim alleged by defendant in Paragraphs 8, 
9,10, and 11 of the answer is barred by laches and estoppel. 

Eighth 

The defendant’s counterclaim lacks equity. 

Thurman Arnold 
Arnold & Fortas 
821 - 15th Street, N. W.> 
Washington 5, D. C., 

August 4,1947. Attorneys for Plaintiff. 

• m • • * • * • # * 
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371 Filed Aug 4 1947 

Reply to Defendants’ Counterclaim 
(C. A. No. 2090) 

First 

Plaintiff denies each and every allegation contained in 
paragraphs 8, 9, 10, and 11 of defendant’s answer. 

Second 

Defendant, in its counterclaim, fails to state a claim 
against the defendant upon which relief can be granted. 

Third 

This Court does not have jurisdiction to make the deter¬ 
mination or award the relief requested in defendant’s 
counterclaim. 

Fourth 

The defendant has no authority in law to assert the 
counterclaim. 

Fifth 

The counterclaim alleged by the defendant in paragraphs 

8, 9, 10, and 11 of the answer is not a claim of the de¬ 
fendant 

372 Sixth 

The counterclaim alleged by defendant in paragraphs 8, 

9, 10, and 11 of the answer is barred by the Statute of 
Limitations and furthermore is moot. 

Seventh 

The counterclaim alleged by defendant in paragraphs 8, 
9,10, and 11 of the answer is barred by laches and estoppel. 
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Eighth 

The defendant’s counterclaim lacks equity. 

Thurman Arnold 

i 

Arnold & Fortas 
821 - 15th Street, N. W., | 
Washington 5, D. C., 
Attorneys for Plaintiff . 

August 4,1947. 

• * * • * * * • * • 


52 Filed Oct 24 1947 

Interrogatories to Defendant Reconstruction Finance 

Corporation 

(C. A. No. 2089) 

The plaintiff requests that the defendant, Reconstruc¬ 
tion Finance Corporation, by an officer or officers thereof, 
competent to testify in its behalf, answer under oath, in 
accordance with Rule 33 of the Federal Rules of Civil Pro¬ 
cedure, the following interrogatories: 

1. What do your books and records show as the amounts 
of unpaid claims of the plaintiff for livestock slaughter pay¬ 
ments including especially the months of December 1945 
and January, February and March 1946? (Show amounts 
broken down by month for which payable). State which of 
these amounts, if any, are carried on those books and rec¬ 
ords as valid or validated. 

2. Do your books and records carry any notations or en¬ 
tries to the effect that plaintiff’s unpaid claims for live¬ 
stock slaughter payments are in whole or in part invalid 

or should be withheld or are otherwise restricted? 

53 3. If the answer to 2 is in the affirmative, list and 
quote all such notations or entries, stating date each 

such notation or entry was made. 
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4. Is there any outstanding certification or order of any 
kind, addressed to the Reconstruction Finance Corporation, 
which is a basis for invalidating, or withholding payment 
of, plaintiff’s claim for livestock slaughter payments? 

5. If the answer to 4 is in the affirmative, list and quote 
all such certifications or orders, stating by whom and when 
made. 

6. Has the Reconstruction Finance Corporation at any 
time in the past given to any Federal Reserve Bank in¬ 
structions to pay all or any part of the plaintiff’s presently 
unpaid claims for livestock slaughter payments? If so, 
state the dates of such instructions, the amount authorized 
to be paid, the names of the Federal Reserve Bank in¬ 
volved, the date on which such instructions were withdrawn 
and the reasons for such withdrawal. 

7. State in detail the specific violations alleged in para¬ 
graph 9 of the answer to have been committed by plaintiff 
in 1945 and 1946. Show in this statement what provisions 
of the regulations were violated, the date when each viola¬ 
tion occurred, what was the ceiling price for each sale or 
purchase in violation, what was the price actually paid, and 
who were the parties to each sale or purchase in violation. 

8. As to each violation referred to in Interrogatory 7, 
state when it was discovered, when it was investigated, and 
by what government agency or agencies. 

9. State and quote what entries or notations have hereto¬ 
fore been made on the books and records of the RFC with 

respect to the nisi prius determinations alleged in 
54 paragraph 10 of the answer, what periods such en¬ 
tries or notations refer to, what amounts of sub¬ 
sidies are withheld with respect to such period. 

10. State the date and set forth the text of the alleged 
order of defendant denying plaintiff’s claims referred to 
in the last sentence of paragraph 13 of defendant’s answer. 
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Also state the date on which notice of such order was given 
to the plaintiff and the manner in which it was given. 

Thurman Arnold 
Arnold & Fortas 
821 - 15th Street, N. W. 
Washington 5, D. C., 
Attorneys for Plaintiff. 

August 8,1947. 

• * • * • • • • « i • 

[Interrogatories to Defendant Reconstruction Finance Cor¬ 
poration in Civil Action No. 2090 Were Identical 
With Those Propounded in Civil Action No. 2089] 

31 Filed Oct 22 1947 ! 

Defendant’s Answers to Plaintiff’s Interrogatories. 

(C. A. No. 2089) 

Defendant Reconstruction Finance Corporation answers 
plaintiff’s interrogatories as follows: 

1. Defendant’s books and records show that the amounts 
of plaintiff’s unpaid claims are: 

December 1945 $52,270.87 

(including July, Septem¬ 
ber, and October ; 1945 
Barkley-Bates claims of 
$7,224.67) 

January 1946 71,713.72 

February 1946 70,960.15 

March 1946 30,628.92 

Total $225,573.66 

These are the net unpaid claims for said periods after price 
compliance deductions of $49,238.21 for December 1945, $54,- 
986.17 for January 1946, $22,944.26 for February 1946, and 
$8,110.34 for March 1946 by defendant from the amounts 
claimed in plaintiff’s applications for said periods as re- 
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quired by defendant’s regulations. It is defendant’s under¬ 
standing, although the complaint is not clear upon the point, 
that these deductions are not being contested by 
32 plaintiff in this suit; similar deductions were made 
from plaintiff’s applications for previous periods, 
and the net amounts remaining were accepted by plaintiff, 
so affiant is informed and believes, without protest. 

Defendant’s books and records show that the net amounts 
of the unpaid claims were originally applied by defendant 
to accounts receivable set up by it because of the invalida¬ 
tion of all previous subsidy claims of plaintiff (all of which 
had been paid). This invalidation also included the Decem¬ 
ber 1945 claim. The determination of invalidation is shown 
by defendant’s books and records to have been withdrawn 
except as to the claim for August 1945 in the amount of 
$78,337.89. The withdrawal was based upon the dismissal, 
not upon the merits, of criminal prosecution brought at the 
instance of the Office of Price Administration. More ove r, 
the applications-upon which the unpaid claims are based 
show upon their faces that plaintiff’s cattle costs for the pe- 
,■ riods exceeded the maximum permissible costs under Maxi¬ 
mum Price Regulation 574 of the Office of Price Adminis¬ 
tration, and were, therefore, in violation of that regulation. 
Even if the stated unpaid claims were found to be “valid”, 
however, a corresponding part of those claims, i.e. $73,- 
337.89 plus interest thereupon, would be required for appli¬ 
cation upon said invalidated August 1945 claim pursuant to 
Section 7003.9 (d) of defendant’s Livestock Slaughter Pay¬ 
ments Regulation No. 3 Revised, as amended. 

Defendant’s books and records show that defendant has 
refused payment of said claims. Said claims are not car¬ 
ried on defendant’s books and records as valid or validated 
for payment. 

2. Defendant’s books and records do carry notations or 
entries to the effect that the plaintiff’s unpaid claims for 
Livestock Slaughter Payments are in whole or in part in¬ 
valid or should be withheld or otherwise restricted. 
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33 3. Attached are copies of pertinent letters from 
defendant’s representatives to its New York City 

agency office, together with copies of defendant’s Forms 
T-60S. These, of course, are by no means all of defendant’s 
records concerning these claims, hut they are believed to be 
those answering plaintiff’s interrogatory. Plaintiff’s atten¬ 
tion is further directed to Section 7003.9 (d) of defendant’s 
Livestock Slaughter Payments Regulation No. 3 Revised, 
as amend, which provides that even “Preliminary approval 
and payment of claims shall not constitute final acceptance 
of the validity or amount of the claim. On a finding that 
the claim is invalid or defective Reconstruction Finance 
Corporation shall have the right to require restitution of 
any payment or any part thereof. Any sums found to be 
due to Reconstruction Finance Corporation shall be de¬ 
ductible against any accrued or subsequent claim for any 
payment by Reconstruction Finance Corporation.” 

4. There is outstanding the certification dated January 
4, 1946 from the Office of Price Administration in accord¬ 
ance with Section 7 (b)(2) of Office of Economic Stabiliza¬ 
tion Directive No. 41, as amended, of the nisi prius deter¬ 
mination of plaintiff’s violation of Maximum Price Reg¬ 
ulation 574 of the Office of Price Administration for the 
month of August 1945, which is a basis for invalidating 
plaintiff’s claim for livestock slaughter payments for that 
month and, accordingly, for withholding a corresponding 
amount from subsequent valid subsidy claims, if any, of 
plaintiff. On June 2, 1947 the Acting Assistant Attorney 
General advised defendant that no payment should be made 
or other action taken by the defendant on plaintiff’s claims 
until the determination of their status in litigation. 

5. There are attached copies of the certifications and ad¬ 
vice referred to in “3” above which relate to the invalida¬ 
tion or withholding of payment of plaintiff’s claims 

34 for livestock slaughter payments. 

6. No. 



7. Believing that plaintiff’s books show violations of 
Maximum Price Regulation 169, defendant’s counsel asked 
plaintiff’s counsel for access to those books in the prepa¬ 
ration of this answer. Plaintiff’s counsel refused such ac¬ 
cess by letter, a copy of which is attached. 

Plaintiff’s violations of Maximum Price Regulation 574 
are apparent upon the face of all applications submitted 
by plaintiff for subsidy for the periods subsequent to March 
1945. Said applications report the cost of cattle purchased 
by plaintiff in each of its accounting periods since March 
1945 and show that cost to exceed by definite sums the maxi¬ 
mum permissible cost under said Maximum Price Regula¬ 
tion 574 (Sections 2 and 9) for each such period. 

8. Plaintiff’s violations of Maximum Price Regulation 
574 were first discovered by defendant and the Office of 
Price Administration in 1945 and were investigated by that 
agency during 1945, and, so affiant is informed, in 1946, al¬ 
though affiant is presently uncertain of the precise dates. 

9. The nisi prius determination referred to in paragraph 
10 of the answer is that covered by the Office of Price Ad¬ 
ministration advice of January 10, 1946 upon the basis of 
which defendant invalidated plaintiff’s claim for August 
1945 in the sum of $78,337.89. For the notations on defend¬ 
ant’s records with respect to this determination see answer 
3 above. 

10. The attached copies of defendant’s memoranda dated 
January 21,1946, May 5,1947, and August 19,1947, together 
with a series of conferences between plaintiff’s and defend¬ 
ant’s representatives evidence the orders of defend- 

35 ant denying plaintiff’s claims referred to in the last 
sentence of paragraph 13 of defendant’s answer. 
Letters reflecting these orders were sent to plaintiff by de¬ 
fendant, although affiant is not presently aware of the exact 
dates of such letters (with the exception of defendant’s 
letter, a copy of which is attached, dated June 25, 1947, to 
plaintiff). Under defendant’s standard agency practice 
copies to defendant’s forms T-608, which in this case re¬ 
flected defendant’s refusal to pay plaintiff’s claims, are to 
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be sent the subsidy claimant promptly upon issuance. Affi¬ 
ant presumes this practice was followed in this case. 

Stuart K. Barnes. 

Stuart K. Barnes, being duly sworn, says that he is the 
Executive Director, Office of Defense Supplies, Reconstruc¬ 
tion Finance Corporation, defendant in the above captioned 
action; that he has read the foregoing answers to interroga¬ 
tories which he has subscribed and knows the contents there¬ 
of ; and that the said answers are true according to his in¬ 
formation and belief. 

Stuart K. Barnes. 

Subscribed and sworn to before me this 22nd day of Octo¬ 
ber, 1947. 

Emma L. Samuel, 

Notary Public in and for the 
District of Columbia. 

My commission expires Oct. 31,1950. 

(Seal) 

1 certify that a true copy of this answer and the state¬ 
ments was served on plaintiff’s counsel by mailing on this 
22d day of October, 1947. 

George Arthur Fruit, 
Attorney, Department of Justice. 


36 Copy 

Washington 25, D. C. 

January 21, 1946 

Kavanagh—Acting Assistant Manager—New York 
Re: Meat Subsidy 

United Meat Co., Inc., Brooklyn, New York. 

David Bernstein, Inc., Newark, N. J. 

Federated Meat Corp., Brooklyn, N. Y. 

This will reply to your three letters of January 10th and 
16th enclosing letters from OPA in regard to the above 
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three slaughterers. In the case of David Bernstein Inc., we 
declare invalid the claims for May and June 1945. You 
are authorized to set up a claim receivable covering the 
amounts disbursed on such claims and to proceed to collect 
the receivable in accordance with Bulletin 203. 

In the case of the United Meat Company, Inc., we de¬ 
clare invalid the claim for August 1945. You are authorized 
to set up a receivable for the amount disbursed on this claim 
and collect it from the current and future claims filed. 

In the case of Federated Meat Corporation we declare 
invalid the claim for May 1945. You are authorized to set 
up a receivable for the amount paid on the claim and pro¬ 
ceed to collect in accordance with existing instructions. 

(Signed) M. P. Enders, 

Chief, Food Subsidy Branch. 

MPE :mje 

CC: New York office 


37 Copy 

Kavanagh—Acting Assistant Manager—New York— 
December 30, 1946 

Re: Meat Subsidy 

Federated Meat Corp., Brooklyn, New York 
United Meat Co., Inc., Brooklyn, New York 

We have your letter of December 18 enclosing copies of 
two letters from the Regional Administrator of OP A in 
regard to criminal action against United Meat Co., Inc. and 
Federated Meat Corp. 

In both of these cases the letters are in proper form to 
withdraw the previous certifications dated February 19 and 
February 21,1946. 

In the case of United Meat Co., Inc., the claims for April, 
May, June, July, August, September, October, November 
and December 1945 are no longer invalid because of the 
OPA determination. As far as this point is concerned they 



27 


become valid and the receivables set up should be reversed. 

In the case of Federated Meat Corp., the same instruc¬ 
tions apply and the same months are involved. 

We note in both of these cases that court cases are now 
pending against the slaughterers. These are the types of 
cases which would appear in Section C of part IV of the 
OP A clearance sheet. In the first place, we could not dis¬ 
burse any money to these applicants until a clearance sheet 
is received. In the second place, the clearance sheet would 
show pending action of this type which would operate to 
continue to prevent payment unless it is clear that the ac¬ 
tion, if decided in favor of OP A, would not affect subsidies. 
The applicant claims this is the case and has offered to se¬ 
cure a letter from OPA to that effect. Therefore, no dis¬ 
bursement can be made on either of these cases until OPA 
clearance of the two actions. The instructions in Bulletin 
252, A, 8 apply until we hear further from OPA. 

M. P. Enders, 

Chief, Food Subsidy Branch . 

MPE :mem 
ODS 

i 

38 Copy 

Chapin—Acting Manager—New York—May 5, 1947 

Re: Meat Subsidy 

Federated Meat Corporation, Brooklyn, New York 

United Meat Co., Inc., Brooklyn, New York 

Thank you for your letter of April 23 advising us that 
you have not reversed the receivables in the cases of Fed¬ 
erated Meat Corporation and the United Meat Co., Inc. 
Please reverse these receivables at once. The receivables 
set up should be in accordance with the third and fourth 
paragraphs of our letter of December 30,1946. 

Please advise, us immediately of Ithe amounts of the 
claims for each of these companies by months for April 1045 
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through March 1946, inclusive. Please add to this report 
full information as to the action taken on each claim, the 
amount that was paid and whether it was paid, the date 
paid, or if it was unpaid, the amount that would be due. It 
is our interpretation of your letter of April 23 that when 
the correct action is taken on this case you will be holding 
unpaid claims of Federated Meat Company for December 
1945 and January, February and March 1946. In the case 
of United Meat Co., Inc. you state you are holding claims 
for March 1946 and then in the next sentence say claims 
for March 1946 were paid. We should appreciate your 
checking the file carefully to be sure that the information 
you give us as to claims for each of the months, April 
through March 1946 is final. Please advise us also if you 
have had any further advice from OTC in this case. 

No disbursements should be made pending our further 
advice; but let us know immediately if you have any fur¬ 
ther information as to the court case. 

M. P. Enders, 

Chief, Food Subsidy Branch. 

MPE :adb 

39 Copy 

Gale—Manager—New York—August 19, 1947 

Re: Meat Subsidy 

United Meat Company, Inc. Federated Meat Corp. 

Brooklyn, New York Brooklyn, New York 

In reviewing the photostats of the T-608s of the above 
slaughterers we note that you validated the August 1945 
cattle claim of United and the May 1945 cattle claim of 
Federated apparently as a result of our letter of December 
30, 1946. 

Our letter of December 30 informed you that the two 
letters of December 10, 1946 from OPA were in proper 
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form to withdraw the OPA certifications of February 19 
and 21, 1946. The two OPA letters merely withdrew their 
letters certifying a determination of wilful violation; they 
did not rescind the OPA certification of January 6, 1946 
under Directive 41 which invalidated the May 1945 claim of 
Federated and the certification of January 10, 1946 wdaich 
invalidated the August 1945 claim of United. Consequen tly, 
the claim^oxihese_twqjperiodj^emain_invalid. The claims 
payable to these tw*o slaughterers should be reduced by the 
amounts paid on the two claims in question. 

It will be appreciated if you will let us have photostats 
of the T-60Ss making the necessary adjustments. 

/»/ 

Stuart K. Barnes 
Executive Director I 

Office of Defense Supplies 

LLF/fsl 

ODS 

49 Copy 

Office of Price Administration 
New York District Office 
Enforcement Division i 

350 Fifth Avenue 
New York 1, New York 

2530 :MD 
January 10, 1946 

Defense Supplies Corporation 

70 Pine Street 

New York, New York 

Gentlemen: 

Pursuant to Section 7 (b) (2) of the Office of Economic 
Stabilization directive #41, this office hereby certified that 
in the case entitled CHESTER BOWLES vs UNITED 
MEAT COMPANY, INC. the U. S. District Court for the 
Eastern District of New York determined that the above 
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named defendant, located at 300 Johnson Avenue, in the 
Borough of Brooklyn, in the City and State of New York, 
violated a substantive provision of Office of Price Adminis¬ 
tration Maximum Price Regulation #574, and on December 
29, 1945 entered an order enjoining the defendants from 
further violations during the pendency of the action. The 
above named subject was found to have violated the regula¬ 
tion during the subsidy period from August 1, 1945 to Au¬ 
gust 30, 1945. 

Very truly yours 

/S/ CALLMAX GOTTESMAN 

District Enforcement Attorney 


50 Copy 

United States Department of Justice 

Washington 25, D. C. af 

PF: AB 

145-115-186 June 2, 1947 

Mr. James L. Dougherty 
General Counsel 

Reconstruction Finance Corporation 
Washington 25, D. C. 

Attention: Mr. John C. Erickson 

Re: Meat Subsidy Cases 

Dear Mr. Dougherty: 

As you have been advised previously, the Claims Divi¬ 
sion has received copies of the complaints heretofore filed 
in Civil Actions Nos. 2089-47 and 2090-47 in the District 
Court of the United States for the District of Columbia. 
The titles of these actions, respectively, are United Meat 
Company, Inc. v. Reconstruction Finance Corporation, et 
ano. and Federated Meat Corporation v. Reconstruction 
Finance Corporation, et ano. 

As the question of subsidies due to these plaintiffs has 
been placed in litigation by the filing of these suits, you are 
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requested to withhold any action in the premises which 
would affect the subject matter without first consulting with 
the Department of Justice. May we have your cooperation 
in this matter. 

Sincerely yours, 

For the Attorney General 
/s/ Peyton Ford ; 

Acting Assistant Attorney General 

Received 

Office of E. A. Stansfield 
Jun 3 1947 

#30 - 

51 Copy 

June 25, 1947 

United Meat Company, Inc. 

300 Johnson Avenue 
Brooklyn 6, New York 

Re: Meat Subsidy 

Gentlemen: 

This will acknowledge your letter of June 11 advising 
that Arnold & Fortas, Esqs. are now representing you in 
connection with your claim for meat subsidy payments. 

As you have undoubtedly been advised, RFC is not in a 
position to pay the subsidy claims in question because you 
have filed suit in connection with the claim. The matter, 
therefore, is in the hands of the U. S. Department of Jus¬ 
tice, and we have referred a copy of your letter to the At¬ 
torney General. 

Very truly yours, 

(signed) M. P. Enders 

Chief Food Subsidy Brcmch 


MPE :adb 

cc: Atty General with 
cc: of incoming 
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390 Filed Oct 22 1947 

Defendant's Answers to Plaintiff's Interrogatories 

(C. A. No. 2090) 

Defendant Reconstruction Finance Corporation answers 
plaintiff’s interrogatories as follows: 

1. Defendant’s books and records show that the amounts 
of plaintiff’s unpaid claims are: 

$ 25,386.01 
53,230.04 
43,510.65 
47,794.57 


$169,921.27 

(subject to deduc¬ 
tion in the amount 
of $36.93 for er¬ 
rors in January 
and February 
1945 claims) 

These are the net unpaid claims for said periods after price 
compliance deductions of $12,540.34 for March, $25,517.64 
for February, $54,218.49 for January, and $41,924.17 for 
December, as required by defendant’s regulations. It is 
defendant’s understanding, although the complaint is not 
clear upon the point, that these deductions are not being 
contested by plaintiff in this suit; similar deductions 
391 were made from plaintiff’s applications for previous 
periods, and the net amounts remaining were ac¬ 
cepted by plaintiff, so affiant is informed and believes, with¬ 
out protest. 

Defendant’s books and records show that the net amounts 
of these unpaid claims were originally applied by defen¬ 
dant to accounts receivable set up by it because of the in¬ 
validation of all previous subsidy claims of plaintiff (all 
of which had been paid). The invalidation also included 


March 1946 
February 1946 
January 1946 
December 1945 

Total 
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the December 1945 claim. The determination of invalida¬ 
tion is shown by defendant’s books and records to have 
been withdrawn except as to the claim for May 1945 (Majf 
1, 1945 to June 3, 1945) in the amount of $58,060.21. The 
withdrawal was based upon the dismissal, not upon the 
merits, of criminal prosecution brought at the instance of 
the Office of Price Administration. Moreover, the applica¬ 
tions upon which the claims are based show upon their 
faces that plaintiff’s cattle costs for the periods exceeded 
the maximum permissible costs under Maximum Price Reg¬ 
ulation 574 of the Office of Price Administration and were, 
therefore, in violation of that regulation. Even if the 
stated unpaid claims were found to be “valid”, however, 
a corresponding part of those claims, i.e. $58,060.21 plus 
interest, would be required for application upon said in¬ 
validated May 1945 claim pursuant to Section 7003.9 (d) 
of defendant’s Livestock Slaughter Payments Regulation 
No. 3 Revised, as amended. 

Defendant’s books and records show that defendant has 
refused payment of all said unpaid claims. Said claims are 
not carried on defendant’s books and records as valid or / 

i 

validated for payment. 

2. Defendant’s books and records do carry notations or 
entries to the effect that the plaintiff’s unpaid claims for 
livestock slaughter payments are in whole or in part in¬ 
valid or should be withheld or otherwise restricted. 
392 3. Attached are copies of pertinent letters from 

defendant’s representatives to its New York City 
agency office, together with copies of defendant’s Forms 
T-608. These, of course, are by no means all of defendant’s 
records concerning these claims, but they are believed to 
answer plaintiff’s interrogatory. Plaintiff’s attention is 
further directed to Section 7003.9 (d) of defendant’s Live¬ 
stock Slaughter Payments Regulation No. 3 Revised, as 
amended, which provides that even “Preliminary approval 
and payment of claims shall not constitute final acceptance 
of the validity or amount of the claim. On a finding that 
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the claim is invalid or defective Reconstruction Finance 
Corporation shall have the right to require restitution of 
any payment or any part thereof. Any sums found to be 
due to Reconstruction Finance Corporation shall be de¬ 
ductible against any accrued or subsequent claim for any 
payment by Reconstruction Finance Corporation.” 

4. There is outstanding a certification dated January 4, 
1946 from the Office of Price Administration in accordance 
with Section 7(b)(2) of Office of Economic Stabilization 
Directive No. 41, as amended, of the nisi prius determina¬ 
tion of plaintiff’s violation of Maximum Price Regulation 
574 of the Office of Price Administration for the month of 
May 1945, which is a basis for the invalidation of plain¬ 
tiff’s claim for livestock slaughter payments for that month 
and, accordingly, for withholding a corresponding amount 
from subsequent valid subsidy claims, if any, of plaintiff. 
On June 2,1947 the Acting Assistant Attorney General ad¬ 
vised defendant that no payment should be made or other 
action taken by the defendant on plaintiff’s claims until 
the determination of their status in litigation. 

5. There are attached copies of the certification and ad¬ 

vice referred to in “3” above which relate to the in- 
393 validation or withholding of payment of plaintiff’s 
claims for livestock slaughter payments. 

6. No. 

7. Plaintiff’s violations of Maximum Price Regulation 
169 known to defendant at this time are those set forth in 
the attached copy of District Judge Kennedy’s findings of 
fact and conclusions of law on September 6,1945 in Bowles 
v. Federated Meat Corporation, Civil No. 4941 in the United 
States District Court for the Eastern District of New York. 
Defendant believes that plaintiff’s books show other viola¬ 
tions of said Maximum Price Regulation 169 and, accord¬ 
ingly, defendant’s counsel asked plaintiff’s counsel for ac¬ 
cess to those books during the preparation of this answer. 
Plaintiff’s counsel refused such access by letter, a copy of 
which is attached. 
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Plaintiff’s violations of Maximum Price Regulation 574 
are apparent upon the face of its subsidy applications sub- ! 
mitted to defendant for the periods subsequent to March . 

1945. The applications show excessive costs for cattle in 
violation of said Maximum Price Regulation 574 (Sections 
2 and 9) for each of plaintiff’s accounting periods subse¬ 
quent to March 1945, the violation period in each case being 
the accounting period. 

8. Plaintiff’s violations of Maximum Price Regulation 
169 were discovered by the Office of Price Administration 
in January or February 1945 and investigated by the Office 
of Price Administration at that time and perhaps there¬ 
after, although affiant is presently uncertain of the precise 
dates. 

Plaintiff’s violations of Maximum Price Regulation 574 
were discovered by the Office of Price Administration and 
defendant in 1945; and were investigated by the Office of 
Price Administration during 1945, and, so affiant is in¬ 
formed, in 1946, although affiant is presently uncertain of 
the precise dates. 

394 9. The nisi prius determinations referred to in 

paragraph 10 of the answer are (a) Judge Ken¬ 
nedy’s determination set forth in answer 7 above, and 
(b) that covered by the Office of Price Administration ad¬ 
vice of January 4, 1946 upon the basis of which defendant 
invalidated plaintiff’s claim for May 1945 in the sum of 
$58,060.21. For the notations on defendant’s records with 
respect to this latter determination, see answer 3 above. 
Defendant’s records as yet contain no notation with re¬ 
spect to Judge Kennedy’s determination. 

10. The attached copies of defendant’s memoranda dated 
January 21, 1946, May 5, 1947, and August 19, 1947, to¬ 
gether with a series of conferences between plaintiff’s and 
defendant’s representatives evidence the orders of defen¬ 
dant denying plaintiff’s claims referred to in the last sen¬ 
tence of paragraph 13 of defendant’s answer. Letters re¬ 
flecting these orders were sent to plaintiff by defendant, 
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although affiant is not presently aware of the exact dates 
of such letters (with the exception of defendant’s letter, a 
copy of which is attached, dated June 25,1947, to plaintiff). 
Under defendant’s standard agency practice copies of de¬ 
fendant’s forms T-608, which in this case reflected defen¬ 
dant’s refusal to pay plaintiff’s claims, are to be sent the 
subsidy claimant promptly upon issuance. Affiant pre¬ 
sumes this practice was followed in this case. 

Stuart K. Barnes 

Stuart K. Barnes, being duly sworn, says that he is the 
Executive Director, Office of Defense Supplies, Reconstruc¬ 
tion Finance Corporation, defendant in the above captioned 
action; that he has read the foregoing answers to inter¬ 
rogatories which he has subscribed and knows the contents 
thereof; and that the said answers are true according to 
his information and belief. 

Stuart K. Barnes 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober, 1947. 

Emma L. Samuel 
Notary Public in and for 

(Seal) the District of Columbia 

My commission expires Oct. 31,1950. 

[Attached to the answers in this action were copies of let¬ 
ters dated 1/21/46, 12/30/46, 5/5/47 and 8/19/47 set 
forth at pp. 25-29 supra.] 
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[Six other Forms identical except for the typewritten ma¬ 
terial were attached to the answers to the interroga¬ 
tories. The two others attached to the answers to the 
United interrogatories were dated Jan. 8, 1946 and 
Feb. 14,1946. The four forms attached to the answers 
to the Federated interrogatories were dated January 
8, 1946, February 8, 1946, March 5, 1946 and April 3, 
1946.] 


409 Copy 

United States District Court 
Eastern District of New York 

Civil No. 4941. 


Chester Bowles, Price Administrator, Office of Price 
Administration, Plaintiff, 

—against— 

Federated Meat Corp., Isidore Botkin, Max Young, 
Oscar Spitalnick, et al., Defendants. 


This motion having come on to be heard in its regular 
order on the pleadings and papers submitted by the respec¬ 
tive parties, and due deliberation having been had thereon, 
the Court makes the following: 

FINDINGS OF FACT. 


1. Defendant Federated Meat Corporation was incor¬ 
porated under the laws of the State of New York on De¬ 
cember 27, 1944. Under the plan of organization meat re¬ 
tailers who desired to purchase meat from the defendant 
corporation were required to purchase three shares of the 
common corporate stock at $500 per share. Each stock 
stockholder was also required to pay by assessment his pro¬ 
portionate share of operating losses sustained by the corpo¬ 
ration. 

2. Prior to January 2, 1945, 104 retailers became stock¬ 
holders. On January 16, 1944, each stockholder pur- 
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410 chaser was assessed the sum of $240. At about the 
same time each stockholder was required to buy an 

additional share of stock which cost him $500. 

3. On January 31, 1945, 21 additional retailers became 
stockholders. On February 16, 1945, each stockholder was 
assessed the sum of $340. 

4. The assessments mentioned were made necessary by 
the fact that meat was invoiced to stockholder purchasers 
at ceiling prices, but its cost to the corporation was so high 
that a loss was sustained by sales to stockholder retailers 
at ceiling prices. 

5. The plan of organization was adopted in order to 
circumvent Revised Maximum Price Regulation No. 169, 
Section 1364.406 (a). 

6. The effect of corporate operations under this plan is 
to permit stockholder purchasers to buy meat at prices 
greater than ceiling prices, the so-called assessments rep¬ 
resenting the overage. Prior to the issuance of a tempo¬ 
rary injunction in this case, the Federated Meat Corpora¬ 
tion supplied beef to 18 individual butchers who were not 
stockholders, and after the issuance of a temporary injunc¬ 
tion it supplied beef to 68 butchers who were not stockhold¬ 
ers. These facts do not weaken finding No. 5. 

411 7. Under the corporate plan of defendant Fed¬ 
erated Meat Corporation, the amount of purchases 

were not directly proportioned upon the amount of stock 
held, nor was there any direct proportion between the 
amount of assessments, and the amount of purchases. 
These facts do not weaken finding No. 5. 

CONCLUSIONS OF LAW. 

1. The corporate plan under which defendant Federated 
Meat Corporation operates violates Maximum Price Reg¬ 
ulation No. 169 as revised and particularly Maximum Price 
Regulation No. 169, Section 1364.406(a). 

2. Plaintiff is entitled to a temporary injunction re¬ 
straining defendant Federated Meat Corporation and the 
individual defendants against selling or delivering and 
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purchasing or receiving beef at prices in excess of Revised 
Maximum Price Regulation No. 169, against selling or de¬ 
livering beef on condition that purchasers be required to 
pay the assessments in question, and offering or soliciting 
to sell beef under any plan by which retailers pay an excess . 
of ceiling prices. 

Dated: Brooklyn, New York. 

September 6, 1945. 

/s/ Harold M. Kennedy, 

United States District Judge. 


412 Copy 

Arnold & Fortas 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 

September 23,1947 

Thurman Arnold 
Abe Fortas 


Milton V. Freeman Telephone District 3251 


K. Norman Diamond Walton Hamilton, 

L. Reed Miller Counsel j 

New Address: 1200 Eighteenth Street, N. W. Zone 6 
Received Sep 24 1947 Claims Division 

Honorable Peyton Ford 

Assistant Attorney General ; 

Department of Justice 
Washington 25, D. C. 

Re: United Meat Co. Inc. v. RFC, 145-115-185 
Federated Meat Corp. v. RFC, 145-115-186 

Dear Mr. Ford: 

This is in reply tf> your letter of September 15 requesting 
permission to examine the books of the above two corpora- 
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tions in order to make full and complete answers to the in¬ 
terrogatories insofar as they relate to violations of Price 
Regulation 169. This is to advise you that the purpose of 
the interrogatories was to discover the nature and extent 
of the information upon which paragraph 9 of the answer 
was based. As you are aware, the Office of Price Adminis¬ 
tration has had access to the books and records of these cor¬ 
porations on numerous occasions. 

I appreciate that you may not wish to limit yourself to 
proof of violations of which you have knowledge and that 
you may attempt by discovery to determine whether other 
violations have been committed. It is, however, the purpose 
of the interrogatories to determine the facts in your pos¬ 
session upon which you based the answers. It is my desire 
that this information be obtained at the earliest possible 
moment. I believe that an examination of the books by you 
at this time would serve no purpose as an excuse for seek¬ 
ing further delay. I shall therefore not arrange for your 
further inspection of the books and if the Department 
should seek an order directing examination of the books, I 
shall ask that consideration be deferred until an appropriate 
time after the interrogatories have been answered. 

It may be that with this position in mind, you may be 
able to answer the interrogatories sooner than the time 
granted you by the Court. I would welcome such expedi¬ 
tion. 

Very truly yours, 

/%/ Thurman Arnold, 
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413 Copy 

Office of Price Administration 
New York Metropolitan Operating Office 
Enforcement Division 
350 Fifth Avenue 
New York 1, New York 

2530 :MD 
January 4, 1946 

Defense Supplies Corporation 

70 Pine Street 

New York, New York 

i 

Gentlemen: 

Pursuant to Section 7 (b) (2) of the Office of Economic 
Stabilization directive #41, this office hereby certifies that 
in the case entitled Chester Bowles vs. Federated Meat 
Corp. the U. S. District Court for the Eastern District of 
New York determined that the above named defendant, lo¬ 
cated at 352 Johnson Av. in the Borough of Brooklyn in the 
City and State of New York, violated a substantive pro¬ 
vision of Office of Price Administration Maximum Price 
Regulation #574, and on December 4,1945 entered an order 
enjoining the defendant from further violations during the 
pendency of the action. The above named subject was found 
to have violated the regulation during the subsidy period 
from May 1,1945 to June 3,1945. 

Very truly yours, 

i 

/S/ CALLMAN GOTTESMAN, 

District Enforcement Attorney. 

[Attached to the answers were a copy of a letter dated 
6/2/47 which appears at p. 30 supra and a copy of a 
letter dated 6/25/47 which appears at p. 31 supra.] 

, * • • # • * • • • 
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Excerpts from Deposition of Mary Phelps Enders 

63 Deposition of Mary Phelps Enders, called for ex¬ 
amination by counsel of plaintiffs in the above-en¬ 
titled cases, pursuant to notice, before Ethel T. Kalmans, 
a Notary Public in and for the District of Columbia, at 
Room 941, 811 Vermont Avenue, N. W., Washington, D. C., 
beginning at 10:30 a. m., when were present on behalf of the 
respective parties: 

For the Plaintiffs: 

Milton v. Freeman, Esq., Arnold & Fortas. 

For the Defendants: 

Alexander Boskoff, Esq; John Erickson, Esq; Jack 
Loeb, Esq. 

• •••#••••• 

64 Q. Miss Enders, what is your position with the 
RFC? A. I am Chief of the Food Subsidy Branch 

of the Office of Defense Supplies. 

Q. Are you in charge of the meat subsidy activities of 
the RFC? A. Yes. 

Q. Are you the actual administrative head ? A. I am not 
sure what you mean by that. I report to superiors. I re¬ 
port to the head of the Office of Defense Supplies who re¬ 
ports to the Board of Directors. 

Q. Do you make or have you made the policy determina¬ 
tions on OES-41? A. The policy determinations are made 
by OES, not by RFC. 

65 Q. In the administration and enforcement of OES- 
41, do you make the policy determinations as to what 

subsidies are payable under the directive and what are 
not? 

(Discussion off the record) 

A. Under OES Directive 41, we issued our own regula- . 
tions to carry out and implement Directive 41. My job in- 
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volves interpreting and applying our regulation to specific 
cases. I think that is what you are asking. 

Q. That is right. 

*••••••••• 

66 By Mr. Freeman: 

Q: Are you familiar with the subsidy claims filed by 
United and Federated? A. I don’t think I ever saw them. 
They are filed in our loan agency. I am familiar with the 
case but not each individual claim. 

Q. Do you know of any respect in which either United 
or Federated has not complied with the conditions neces¬ 
sary to obtain the payment of the subsidies applied for? 
A. I think the answer is no. I am afraid the answer is 
misleading, but I don’t want to get into an argument. 

Q. Well, if it is misleading, you had better explain it. 
A. Well, I am not sure what you mean by conditions. That 
is what is bothering me. There are so many conditions. 
What you might have in mind might not be what I might 
have in mind. 

Q. You say you know of no respect in which they failed 
to comply with everything that is necessary to obtain sub¬ 
sidies? A. Of my personal knowledge, I don’t. 

* * # • * • • * • ; •» 

67 Q. Do you know that United and Federated filed 
their claims on DST-55? A. Yes. 

Q. Do those forms, when filed, show on their face a fail¬ 
ure to meet the averaging-out ceilings of MPR-574? 
A. They show the ceiling on their face, and then they show 
the cost of cattle on their face; so by comparison you can 
determine whether they are above or within the ceiling. 

Q. Were copies of the DST-55 filed with the OP A re¬ 
gional office? A. They were required to be filed with OP A. 

Q. Within how long a time after the end of a slaughter¬ 
ing period were they normally filed? A. Most slaughter¬ 
ers got them in within a week. Is that what you mean, or 
do you mean by this particular company? 
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Q. Do you have records of the dates on which they were 
filed by these companies? A. I don’t think we would have 
a record in this office. They are filed with our loan agen¬ 
cies in the field. 

Q. The answers of Mr. Barnes to the interrogatories 
make reference to price compliance deductions. What are 
those deductions? A. They differed at different times. 
Ever since the cattle stabilization program started, which 
was the accounting period of January 1944, there 

68 were two basic deductions: One the amount the 
cost of cattle was below the minimum permissible 

payment, and, two, the amount the cost of cattle was above 
the maximum permissible payment. 

Beginning with April of 1945, there was an addition or 
deduction which changed at different times, depending on 
how much the cost of cattle was below the maximum per¬ 
missible payment. Sometimes it was two-thirds of the 
amount it was below the maximum. Sometimes it was four- 
fifths of the amount it was below the maximum. 

Q. In these cases, were the compliance deductions be¬ 
cause of purchases above the maximum or below the mini¬ 
mum? A. Yes, both. Oh, you mean in this particular 
case? 

Q. Yes. A. I don’t think I have seen the claims. I have 
seen one claim where they were above the maximum. But 
as to all the claims, I couldn’t say. 

Q. In a period where the maximum was exceeded, the 
compliance deduction would be the amount by which the 
maximum was exceeded, is that right? A. That was right 
up until April of ’46. My other answer wasn’t complete. 

Q. That is the period I am concerned with. 

(Discussion off the record) 

Q. That would be equal to the amount by which the par¬ 
ticular slaughterer failed to meet the requirements 

69 of MPR-574, is that right? A. Well, 574 wasn’t in 
effect all the time that the cattle stabilization pro¬ 
gram was in effect. It would be the amount that he was 
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above the maximum permissible payment all the time and 
the maximum permissible payment was the ceiling of 574 
after 574 went into effect. 

Q. 574 was in effect during all of 1945 and 1946? 
A. Went into effect January 29, 1945. 

• • • • • • • • • • 

Q. Did the RFC make an independent check of OPA cer¬ 
tifications under 7(b)(1) and 7(b)(2) of the directives? 
A. Before action on them? No. 

Q. Did it make a check after withholding? A. Well, I 
would have to qualify that the way I qualified my other 
answer. You see, we have taken over the functions of OPA 
now. S 

Q. I am talking about before you took over the func¬ 
tions. A. Before we took over the functions, no. 

Q. Do you now make a check? A. When a slaughterer 
complains that an error has been made, we check the files 
to see if there was an error and confirm one of the state¬ 
ments. 

Q. In making decisions concerning whether there has 
been an error in an OPA certification, is the RFC policy to 
regard all preliminary injunctions as a basis for withhold¬ 
ing under Section 7(b)(2)? A. I don’t think you can prop¬ 
erly say there is an RFC policy. I don’t want to quibble 
with you. Whatever policies were established were 
72 established by OPA and we have not changed the 
policies. I am not familiar with all the OPA policies. 

Q. Well, if a slaughterer comes in and says to you you 
are withholding because of a preliminary injunction, is it 
your practice now that you have assumed all the functions 
to say that a preliminary injunction is a proper basis for 
withholding? A. I can’t answer that because it is outside 
of my jurisdiction. That is handled by our Legal Division. 
• **••••••* 

Q. You are in charge of processing the applications for 
subsidy claims? A. Only in a very broad sense. They are 
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processed in the loan agencies and the loan agencies oper¬ 
ate under general instructions from this office. 

Q. And a decision as to whether a preliminary injunction 
generally or in a particular case is a proper ground 

73 for withholding is not made under your supervision, 
is that right? A. Now you mean, by the Legal Divi¬ 
sion? 

Q. Now, and the Legal Division is not subject to your 
supervision? A. That is right. 

• ••••••••• 

Q. All right. Suppose there were a civil determination 
that an OPA meat regulation had been violated in January 
of 1945; would that be a basis—a civil determination—for 
withholding the amount of the subsidies paid to the slaugh¬ 
terer in January of 1945? 

Mr. Boskoff: I will have to object to that too, Milt, be¬ 
cause the month that you stated, there was no OPA regula¬ 
tion at the time. You see, 574— 

Mr. Freeman: Cross it out. February of 1945. 

The Witness: It might or might not, depending on the 
finding of the court, the court’s decision. 

By Mr. Freeman: 

Q. This is a civil suit, prior to OES Directive 41. Would 
a civil determination prior to OES-41 be the basis of with¬ 
holding? A. It might or it might not, depending on 

74 the findings of the court. Would you like me to ex¬ 
plain that more? 

Q. I certainly would. A. If the court found that a slaugh¬ 
terer had violated an OPA ceiling on sales of dressed meat 
or meat products and made a finding of a specific amount 
of over-charges during specific periods, we would deduct 
from subsidy claims for those periods the amount of the 
over-charges found by the court. 

Q. That was prior to OES-41? A. That applied during 
the whole life of the program. 
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Q. But unless there were a finding of a specific amount 
of over-charge by the court, there would be no withholding 
for, say, the month of February 1945? A. No. That is not 
correct. We applied the same rule if a slaughterer volun¬ 
tarily admitted over-charges on sales of meat and meat 
products. 

Q. Absent those two conditions, there would be no with¬ 
holding form the month of February 1945? A. Solely be¬ 
cause of alleged violations, no. 

Q. That w’ould be true even though there were, say, a 
final injunction which would be the basis for withholding 
under Section 7(b)(2) of the directive, had the directive 
been in effect? 

Mr. Boskoff: I don’t follow that. 

Mr. Freeman: Wait a minute. 

The Witness: I answered yes, but I feel my answer 
75 is a little misleading because a court finding of a vio¬ 
lation of an OPA regulation might at the same time 
constitute a finding that the subsidy claims were filed 
wrong, in which case wre would necessarily have to— 

By Mr. Freeman: 

i 

Q. No, let’s assume a case of a violation of a sale regula¬ 
tion, MPK-169 particularly. Suppose a final injunction 
had to cover the period of February 1945; if that injunction 
had covered the period of February 1946, there would 
clearly have been a withholding under 7(b)(2). Is that 
right? A. If you mean that the courts found violations in 
the course of issuing the injunction in February and it was 
certified to us by OPA. 

Q. That is right. But that would not be true if the 
month was February 1945? A. Subsidy couldn’t be with¬ 
held under Directive 41. 

Q. Could it be withheld under any other regulation? A. 
Well, the finding, you see, might be such as to show the 
claims were improperly prepared. 

Q. Yes. Absent that. A. Absent that, it wouldn’t. 
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Q. So OES Directive 41, Section 7(b)(2) was not applied 
to any period before May 1,1945, is that right? A. That is 
right. 

Q. Now during the operation of OES-41, prior to 

76 Amendment 3, including 7(b)(3), (4), and so forth, 
suppose there was no civil determination or criminal 

proceeding covering a month during that period but the 
DST-55’s show a failure to average out; was it the practice 
of the RFC to pay the subsidies under those circumstances ? 
A. I am not sure I understand what you mean by “failure 
to average out.” 

Q. Exceeding the maximum permissible cost. A. Well, 
that is a question that is much too general for me to answer 
categorically, depending on the circumstances. 

There were a great number of cases that fell in fairly 
broad categories where we wouldn’t pay claims that came 
into the office even on a preliminary basis. 

• ••*••••*# 

77 Q. Under Amendment 3, you could withhold on 
the basis of the DST-55 form alone, could you not? 

A. According to the percentages set out in the amendments. 
Q. Yes. A. Yes. 

Q. Did you apply that procedure to any period prior to 
April 1, 1946. A. No. 

Q. In cases between May 1, 1945 and April 1, 1946 where 
there was a court determination, did you withhold the 

78 whole of the subsidy or a part of the subsidy? A. It 
would depend on the OP A certification to us. We 

would follow the OP A certification. 

Q. Do you know of any cases in which the OPA asked for 
withholding of part of a subsidy? A. Yes. 

• ••*•••••* 

79 Q. In such a case, did you ever or do you now— 
that is, I am talking of a case where there was a de¬ 
termination during the period prior to Amendment 3—did 
you ever or do you now give the slaughterer an opportunity 
to show extenuating circumstances? 
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Mr. Boskoff: If you don’t understand, say so. 

The Witness: I am afraid I don’t understand, but I 
think the answer is no. If you mean did Amendment 3 
apply prior to April 1, ’46, the answer is no. The only case 
where extenuating circumstances came in under the direc¬ 
tive is under Amendment 3 to Directive 41. 

By Mr. Freeman: 

Q. And you do not allow any showing of extenuating 
circumstances for any period prior to the effective date of 
Amendment 3? A. No. 

80 Q. Do you have any reason to believe that United’s 
books show violations of MPR-169? A. Only from 

hearsay. 

Q. What is the nature of that hearsay? A. Information 
from the Office of Price Administration. 

Q. Did you assist Mr. Barnes in the preparation of the 
answers to the interrogatory? A. No. 

Q. Do you know who did? A. I could guess, but I don’t 
know as I can swear to who did. 

Q. Would you give us the benefit of your guess? 

Mr. Boskoff: Do you want me to answer that, Milt? I 
think I know better than she does. 

81 Mr. Freeman: 0. K. 

Mr. Boskoff: Mr. Boskoff did. Mr. Fruit did. Mr, 
Erickson did. Mr. Barnes did. Who else did? Mr. Barnes, 
Mr. Erickson, Mr. Boskoff, Mr. Fruit. 

• **•*#•*## 

i 

Mr. Boskoff: Well, the basis for the belief is contained 
in information contained in OPA files, information set forth 
in the opinion of the court, in the United States District 
Court for the Eastern District of New York. 

Mr. Freeman: In what case ? 

Mr. Boskoff: I believe it is in the Federated case, isn’t 
it? I am not sure whether it is the United or Federated. I 
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believe it was the Federated case, and from such investiga¬ 
tion as the Department of Justice has carried on since it 
has come into these cases. . 

Mr. Freeman: The question was directed to United. 
Maybe you would want to clear up— 

Mr. Boskoff: Well, the situation according to the 
sources available to the Department of Justice shows that 
it was the same for each of the corporations. 

Mr. Freeman: So that your answer would be the 

82 same to the question of the basis for belief in the 
case of Federated? 

Mr. Boskoff: That is right. Federated and United. 

By Mr. Freeman: 

Q. Now United and Federated received payment on all 
their subsidy claims until the claim for December 1945. It 
is my understanding that thereafter subsidies were with¬ 
held because of the filing of a criminal information in the 
Eastern District of New York under Section 7(b)(1) of 
the directive. Is that correct? A. Possibly it should be 
qualified to add, the subsidies were invalidated for periods 
for which they had been paid because of a certification from 
OPA based on the criminal suit filed. 

Q. Do you have the date of that certification? A. In one 
case it was February 19, 1946 and in the other it was Feb¬ 
ruary 21,1946. February 21 was Federated. So February 
19 must have been United. 

***••*•##* 

Q. All right. Do you know that the informations in both 
these cases were dismissed on July 9, 1946? A. No. 

83 Q. Were you ever informed that they had been dis¬ 
missed? A. Yes. 

Q. By whom? A. By the Regional Administrator of the 
Office of Price Administration in New York. 

Q. After that date, was there any basis under Directive 
41 for withholding the subsidies which had been withheld? 
A. What date? I am sorry. 
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Q. After the dismissal of the indictment. A. Yes. Once 
OPA has given us one of these letters making a determina¬ 
tion of willful violation, the claims remained invalid until 
OPA withdrew that letter to us. 

Q. Did OPA ever withdraw that letter to you? A. Yes. 

Q. On what date did it withdraw the letter? A. Decem¬ 
ber 10,1946. That is the Federated case. I think the date 
is the same in United. Yes, it is. 

• * • # • • • # # * 

84 Q. Why did you withhold after the receipt of the 
letter of December 10th from the OPA? A. Because 
the Office of Price Administration advised us in the same 
letter that they had filed complaints against both United 
and Federated in a different court. 

Q. AVhich court? A. The letter from OPA said the war 
emergency court under local legislation. 

(Discussion off the record) 

Mr. Freeman: May we have a copy of that letter intro¬ 
duced as Exhibit 1 to this deposition? Would you supply 
copies? 

(Discussion off the record) 

i 

Mr. Boskoff: I have no objection. We will get you cop¬ 
ies of it. 

i 

Mr. Freeman: Of both of those letters. 

Mr. Boskoff: Yes. 

i 

(Discussion off the record) 

i 

By Mr. Freeman: 

Q. Now at that point, why did you feel that you had au¬ 
thority under OES Directive 41 to withhold further? A. I 
can’t answer your question. We didn’t withhold undet 
Directive 41 from then on out. i 

Q. You didn’t pay, did you? A. No. 



54 


/ 

I 85 Q. Why did you not pay? A. Because the com¬ 
panies had gone out of business, and it was always 
' our policy when a company had gone out of business never 
to pay any claims that we were holding until we had as¬ 
sured ourselves that all the payments would finally be due 
. and all points of possible difficulty with the claims had been 
\ cleared so that the settlement with the company would be 
\ final and close the case forever. 

Q. When the magistrate’s court proceeding was dis¬ 
missed in May of this year, were you advised of that fact? 
A. Yes. 

Q. Why did you not pay the claims at that time? A. Be¬ 
cause the suit had been filed against us and the United 
States Department of Justice advised us not to pay until 
further information from them pending the litigation. 

• *••••••*• 

86 Q. Attached to the interrogatories are statements 
dated May 20,1847 which indicate in both cases that 

claims previously invalidated are “hereby declared valid” 
in accordance with certain letters from you. Did that mean 
that in the normal course action would have been taken? 
A. I think'the form speaks for itself. It says amount not 
to be disbursed until receipt of further advice from this 
agency. 

Q. Do you remember a phone conversation we had in late 
May or early June concerning these cases? A. Yes. 

Q. In the course of that conversation, my recollection is 
that you stated that a check had been prepared by the Fed¬ 
eral Reserve Board for the payment of these claims. I note 
that the answer to the interrogatory states that no 

87 such check was in fact drawn. Can you explain that ? 

• •••••••*• 

The Witness: We would never know in Washington 
when a check was drawn. I doubt if even one of our loan 
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agencies would know when a check was drawn unless there 
are some unusual circumstances in the case. 

The procedure was that we would send instructions to 
our New York agency. Our New York agency would send 
instructions to the Reserve Bank. The Reserve Bank would 
draw the check. 

By Mr. Freeman: 

Q. Then did you mean by your remark that you had in¬ 
structed the New York office to instruct the Federal Reserve 
Bank to draw a check? A. That is right. 

Q. Those instructions were countermanded for what rea¬ 
son? A. Because the suit was filed or perhaps I should 
phrase that this way, that we had information that the suit 
was filed. I think the suit was filed the day before we 
heard about it. 

Q. In what amounts would the checks have been which 
you directed to be prepared by the Federal Reserve Bank? 

A. I will have to refer to the answers to the inter- 
88 rogatories. I assume that these amounts given on 
this last form are correct. 

For Federated, it is $334,862—no. I don’t know what 
this means. There must have been two of these forms. 
What I don’t understand is this balance of $36.93. 

(Discussion off the record) 

Q. Were your instructions to your New York office to 
pay written or by telephone? A. Telephone. 

Q. Do you know the date on which that telephone con¬ 
versation took place? A. I think I could refresh my recol¬ 
lection of it because I am almost positive it vras a Monday, 
and it must have been the Monday after the suit was filed. 
If you know when the suit was filed, it would undoubtedly 
be the following Monday. 

Q. Would the payment of subsidies have been the full 
amount claimed by the slaughterers less withholdings for 
one month in each case on account of preliminary injunc- 
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tions? A. People use the word “claim” in so many differ¬ 
ent senses. There were price compliance deductions on the 
claim. If you mean the net amount that the face of the 
claim showed due, I think the answer is yes. 

Q. Less the one-month periods? A. That is right. 

• #••••••#* 

91 Q. But the excess over maximum permissible cost 
of itself would not be a ground for refusal of pay¬ 
ment under your instructions unless there was an OPA cer¬ 
tification of determination, is that right? A. That is right. 

Q. And you do not know in how many cases payments 
were made under those circumstances? A. No. 

• ••••••••• 

.92 By Mr. Freeman: 

Q. Do you know whether the RFC has brought actions 
for determinations in any case other than the present? A. 
I don’t think we have. 

Mr. Boskoff: Yes, you have. 

The Witness: I was afraid of that. You see, I don’t 
know. These things were handled by the Legal Division, 
and I am just talking from guess when I answer it. 

Mr. Boskoff: As a matter of fact, Polly, you have got 
one in the Bernstein case. 

The Witness: What he asked me is did we bring the 
case. We didn’t bring the Bernstein case. 

Mr. Boskoff: No, but there are actions where the RFC 
is through the Department of Justice seeking deter- 
93 minations just like the ones you have been speak¬ 
ing of. 

Mr. Freeman: In every case where a DST-55 form 
shows non-compliance? 

Mr. Boskoff: In every case where the RFC sends it over 
to us and thinks there is a violation. 

Mr. Freeman: Who in the RFC would send it over? 
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Mr. Boskoff: I imagine that would clear through the 
Legal Department. Is that right, John? 

Mr. Freeman: Note that Mr. Erickson nodded his head 
yes. 

* * # • • • * • • ; # 

Examination on Behalf of the Defendants: 

By Mr. Boskoff: 

i 

Q. There was a question asked you about whether; or 
not you knew that United and Federated had complied w;itli 
all conditions preceding the receiving of the subsidy. Do 
you recall that? A. Yes. 

Q. When you gave that answer, I take it that you had in 
mind a distinction between a condition required un- 
94 der your regulations and enforcement proceedings 
brought against the slaughterers which might result 
in a determination upon which you might invalidate a sub¬ 
sidy already paid. A. Well, partly I had that in mind. 
Partly I had something quite different in mind. 

Q. Well, will you tell us what you had in mind. I would 
like to develop that answer. A. Well, I was thinking of the 
distinction between payment of a claim and validity of the 
claim. We pay under our regulation—the payment consti¬ 
tutes no finding as to the validity of the claim. I believe 
the wording of our regulation is preliminary approval or 
payment of a claim shall not constitute a finding as to the 
validity of the claim. I had in mind that distinction. 

Q. Yes. Well now, in a normal course of subsidy pay¬ 
ments, isn’t it true that you would pay a claim if the form 
DST-55 appeared fair on its face? A. Yes. 

Q. And you would pay that claim within a reasonable 
time under the circumstances? A. Yes. 

Q. And I take it that the prime object of the subsidy pro¬ 
gram was to get the subsidy payments into the hands of the 
slaughterers as soon as you possibly could. A. That was 
essential, to carry out its objective. 
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95 Q. And that was to keep them in business? A. 
Yes. 

• #•••••**• 

Q. Now your regulations were drawn so that you could 
proceed to make payments upon a preliminary approval 
of the claim ? A. That is right. 

Q. And what did a preliminary approval encompass ? A. 
Merely an examination of the figures on the face of the 
claim for mechanical accuracies and obvious errors. 

Q. And as soon as you satisfied yourself that the form 
was fair in those respects, did you make payment? A. Yes. 

Q. And I take it that it was the practice of the RFC to 
reserve to itself the right to make post audit if it was neces¬ 
sary? A. That is specifically reserved in our regulation. 

Q. And if the post audit revealed suspicious circum¬ 
stances, what would your action be then? A. It would de¬ 
pend on the individual case. I am not sure what you mean 
by suspicious circumstances. If they were such as to go to 
the whole heart of the claim and show overpayments, we 
would invalidate all the claim. 

Q. Now during the course of the subsidy program, would 
it be fair to say that it often happened that after you 

96 had made a payment, subsidy payment, under your 
regulations you would receive a certification from 

the OPA that there had been a violation of an OPA regula¬ 
tion? A. Yes. 

Q. And under those circumstances, you would invalidate 
the claim and seek to recover payment? A. That is right. 

• #••••••*• 

97 Q. Well, at the time you were operating and at the 
time that OPA was in existence, was compliance with 

an OPA regulation considered by you as a condition of pay¬ 
ment under your regulations ? A. On the face of the claim 
there is a certification that the slaughterer had not willfully 
violated any OPA regulations, and in order to pay the 
claims on this original payment proposition, we relied on 
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that certification. In other words, if the slaughterer signed 
that certification on the claim, which he had to do before 
we paid it, we relied on his certification until we had any 
contradictory facts. 

* • * * • • * • • ; • 

Q. The RFC began to make payments to subsidy appli¬ 
cants on the basis of a subsidy stabilization program set 
up by the Office of Economic Stabilization at that time. 
Wasn’t that true? A. That is right. 

Q. And when an OES directive was issued, the RFC 
would make changes or add to its regulations in an 

98 effort to implement that policy as set down by the 
OES? A. That is right. 

Q. But your directives on occasion, your regulations on 
occasion would not necessarily follow the exact form of the 
OES directive? A. They couldn’t. The OES directive set 
up policy. Our regulation implemented it. Necessarily 
they couldn’t use the same language. 

Q. And in setting up your regulation, you would imple¬ 
ment that policy in the light of your experience with the 
subsidy program? A. Yes. 

Q. And if necessary you would put conditions and pro¬ 
visions in your regulations which you thought were neces¬ 
sary to an effective implementation of that policy? A. That 
is right. 

Q. And on occasion those conditions and provisions 
would be such as were not set forth explicitly in the OES 
directive itself? A. Yes. 

Q. So you reserved to yourself the right to implement the 
policy as expressed by OES in the way you thought best 
to carry out the subsidy program? A. Yes. We were 
charged with the full administrative responsibility 

99 and the administrative details were our sole respon¬ 
sibility. 
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Now subsequent to the issuance of MPR-574 and 
OES-41, RFC amended its revised Regulation 3 to conform 
with the policy enunciated in OES-41. A. That is right. 

*•*•••*••• 

100 Q. Now subsequent to the issuance of MPR-574, 
OES-41, and your amendment to your regulation, you 

had a working arrangement with OPA in conformance with 
the policies set forth in those three regulations or direc¬ 
tives? A. Yes. 

Q. And I take it that the expression of the policy so far 
far as invalidations were concerned had to do with the re¬ 
ceipt of certifications by you from OPA as to findings of 
violation by courts of first instance? A. Well, not exclu¬ 
sively. 

Q. No, but in general. A. Yes. 

Q. In other words, OPA would bring the enforcement ac¬ 
tion against a slaughterer who it thought had violated its 
price regulations, whether it was 574 or 169, and when the 
litigation had come to a conclusion, temporary or perma¬ 
nent, it would notify you whether or not a determination of 
violation had been found? A. That is right. 

101 Q. Then you under your regulations would invali¬ 
date the subsidy for the accounting periods involved? 

A. That is right. 

Q. And what would you do at that point, set up an ac¬ 
count receivable? A. Yes. The claims would almost al¬ 
ways have been paid, and that would involve a claim re¬ 
ceivable. If claims had not been paid, then we would just 
invalidate them, hold them in our files marked invalid. 

Q. During this period, RFC did not bring any enforce¬ 
ment actions having to do with violations of OPA regula¬ 
tions? A. Oh, no. 

Q. So far as you understand it, that was the duty and re¬ 
sponsibility of OPA? A. That is right. 

Q. And then under OES-41, it was the further duty and 
responsibility of OPA to notify RFC of the results? A. 
That is right. 
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Q. And it was the duty and responsibility of RFC under 
its regulations to invalidate the claim under the proper cir¬ 
cumstances? A. That is right. 

Q. Now do you know if when OP A went out of existence 
or was going out of existence there were any discussions of 
policy in the RFC relating to the agency, relating to 

102 to the question of the agency who would have the 
burden of bringing those enforcement actions? A. 

Yes. My recollection is not very vivid, but I know there 
w*ere such discussions, formal or informal. I think they 
were all informal. 

Q. And can you give me the approximate date when that 
problem was first discussed in the RFC? A. Well, it was 
pretty close to the date of Executive Order 9841, which was 
around the end of April because the question didn’t come 
up, of course, until there was talk of liquidating OPA and 
there wasn’t talk of liquidating OPA until almost immedi¬ 
ately before that Executive Order. I think that the time 
was pretty close there. 

Q. That Executive Order was issued sometime in April 
’47? Do you know whether it was or not? A. My recollec¬ 
tion is that it was very close to the end of April. 

Q. And that presidential order in general had to do with 
the transfer of functions which had theretofore been per¬ 
formed by the OPA? A. Yes. 

Q. I mean without going into the legal effect of the order, 
in part it covered the transfer of those functions? A. I 
think I can answer that. 

Q. And do you know without going into legal effect 

103 of the language of the order whether the order pur¬ 
ported to transfer some of the OPA functions to 

RFC, particularly as they related to subsidy programs ? A. 
Yes, they did. 

Q. Now was it your job to determine what the legal effect 
of the transfer was, how wide it was in scope and what 
problems it covered? A. Well, only in the sense that I had 
to know what I was doing. The OPA people were trans- 
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ferred to my jurisdiction, and I had to know what my du¬ 
ties were as their superior officer. 

Q. Well, would it be within your duty to decide for the 
RFC whether or not the transfer of functions under the 
Executive Order covered, let us say, the bringing of en¬ 
forcement actions by the RFC, either as an action in chief 
or as a defense to an action? A. Well, the interpretation 
of the Executive Order would be made by our Legal Divi¬ 
sion. 

**#••**•#* 

104 Q. Now just reverting for a minute to this tele¬ 
phone conversation that you had with Mr. Freeman 

and the other instructions that you passed on to your New 
York agency with reference to these United and Federated 
claims, were those instructions to pay or process the 
claims? A. To process the claims. They didn’t pay them. 
They were paid by the Reserve Banks. 

Q. By “ process the claims” you mean get the claims 
ready for payment, check through on an accounting basis 
and see what was owed, if the claims were valid? A. It 
would mean as a procedural matter the New York agency 
running them through their processing section, the comp¬ 
tometer operators and all the mechanical work that had to 
be done to check the face of a claim. 

Q. And as a result of the processing, the result achieved 
by your loan agency as the net amount of the claims 

105 payable would not necessarily be the amount claimed 
by the plaintiffs? A. Oh, no. There might be quite 

a significant difference. 

Q. You would, if you did pay, pay on the basis of your 
computation? A. Yes. 

Q. Do you know whether you gave those instructions at 
a time when the actions involved here had already been 
paid or whether you gave those instructions prior to that 
time? A. I don’t know what you mean by actions that had 
already been paid. Is that what you said? 
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Q. No, I mean the legal actions, Polly. Do you know 
whether when you gave those instructions to your New r 
York office that these actions by United and by Federated 
had already been filed and instituted? A. I know it now. 
I didn’t know it then. 

Q. You mean you now know that they had been instituted 
at the time you gave those instructions? A. That is right. 

Q. And I think you testified that after discussion with 
the Department of Justice attorneys and Mr. Erickson and 
on the advice of the Department of Justice you withdrew 
the instructions previously given to your New York loan 
agency to process the claim? A. That is right. As a mat¬ 
ter of fact, as I remember, I told them that if it had 

106 got as far as approval to get in touch with the Re¬ 
serve Bank and cancel the check. 

Q. At the time you had these conversations with the at¬ 
torneys from the Department of Justice, they gave you as 
their basis for their request their legal opinion on the de¬ 
fense of the action, what legal steps they thought should 
be taken? A. I remember such a discussion, but I think it 
was later. It was after I had cancelled the instructions to 
New York. 

Q. Now during the period that OP A was in existence, do 
you know whether they were bringing injunction actions 
against slaughterers who had exceeded the maximum per¬ 
missible cost in any accounting period? A. Yes. 

Q. And you were getting certifications based upon that 
litigation? A. Yes. 

Q. But you don’t know on what basis the OPA would in¬ 
stitute its action or in what cases it would select to insti¬ 
tute its action? A. No. j 

Q. That was particularly within the province of OPA? 
A. That is right. 

**•**•#*# * 

i 

Suppose you had received a certification from 

107 the OPA and the slaughterer came in and said that 
there was no basis for the certification; would you 
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consider his, you might say, protest against the certification 
and look to see if there were bases for it? A. You are talk¬ 
ing now while OP A was still in existence? 

Q. Yes. A. No, I would refer him to OP A. 

• ••••••••• 

Q. Suppose he pointed out to you that the language of 
of the certification was incomplete and on its face appeared 
that OPA had not given you the information required? A. 
Then his claims wouldn’t have been invalidated, if that is 
i correct. 

• ••••••••* 

Q. Now you say that in April ’46 there was an 

108 amendment to the OES Directive 41 and an amend¬ 
ment to your revised Regulation 3 which set certain 

automatic penalties where a slaughterer had exceeded the 
maximum permissible cost? A. That is right. 

Q. And do you remember what those penalties were? A. 
Up to one-quarter of one percent above ceiling, 10 percent 
of the claim; between a quarter and one percent, 30 percent 
of the claim; between one percent and two percent, 60 per¬ 
cent of the claim; and over two percent, 100 percent of the 
claim. 

Q. When you speak of percentages, I take it you are re¬ 
ferring to the amount by which the slaughterer paid more 
for the cattle during any accounting period than the maxi¬ 
mum permissible cost? A. No. We mean the net amount 
otherwise due on the claim. We went through the same cal¬ 
culations as we made before, came up with a net amount 
due on the claim after all price compliance deductions, after 
the deduction for the amount he was above ceiling; then the 
10, 30, or 60 or 100 percent applied that that net amount 
otherwise due. 

109 Q. Now is there any regulation that you know of 
issued by the RFC which set any date upon which 

a subsidy claim was payable? A. No. 
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Q. I take it then that you acted under your regulations 
under the assumption that it was payable within a reason¬ 
able time relating to the circumstances of the case? A. 
Well, it was payable only when it was paid. If I under¬ 
stand it, you are talking in an accounting sense. In 

110 other words, we didn’t consider that we had any lia¬ 
bility that would show up on our books until the 

claim was paid. 

Q. And if the slaughterer was out of business, you say 
you would proceed essentially on a more calculated basis 
than you would if the slaughterer was in business ? A. Oh, 
yes, more cautious perhaps is the word. In other words, we 
would want to close the whole case and over any doubtful 
point, make a field check if necessary and check with the 
OPA files before we released the last money. 

Q. Now in this case, I take it you know that United and 
Federated had gone out of business early in ’46? A. Oh, 
yes. 

Q. And you were proceeding then on this more cautious 
basis? A. That is right. ' 

Q. And that was the reason why you were withholding 
payment until you had satisfied yourself that the claims 
were legal and valid to the fullest extent? A. It was one 
of the reasons. In this case we probably wouldn’t have 
paid even if they were still in business because there was 
so much money involved and we knew we were coming 
toward the end of the program. When the program ended, 
we applied that same policy to everybody whether they were 
in business or out of business. 

Q. Now I think you answered in direct examina- 

111 tion that you would deduct from a subsidy claim the 
amount of overceiling charges made by a slaughterer 

for his fresh meat even if there were no OPA certification? 
A. Well, if there was an admission voluntarily or in the 
form of a settlement with OPA, in other words, if the rec¬ 
ord was clear that there had been an admission of viola¬ 
tions or a court had found violations. 
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Q. And if you knew what the sum was, you would deduct 
it? A. Yes. We didn’t determine the sum. I mean the 
sum had to be determined by someone else. 

Q. But the sum necessarily could be determined by cal¬ 
culation. I mean mere addition. You wouldn’t consider 
that as a barrier, would you? A. We wouldn’t calculate the 
sum, if that is what you mean. 

Q. Well, what I mean, Polly, is suppose there was a judi¬ 
cial determination and the court instead of giving you a 
total sum gave you a number of sums ? A. Oh, I think I see 
what you mean. Maybe this is the answer: We have had 
cases where the amounts involved were such as one cent ad¬ 
mitted over-charged on all beef of a certain grade, and then 
the slaughterer would advise how much beef of that grade 
was sold and -we would multiply it by one cent if that is 
what you mean. 

Q. That is what I meant. 

112 (Discussion off the record) 

Q. Now when you testified that you or the RFC in Wash¬ 
ington directed the New York loan agency to validate the 
claims at a time when you got the letter from OPA with¬ 
drawing its certification, I take it you mean that you were 
validating the claims with respect to that certification only ? 
A. That is right. I think our letter is clear on that point. 
It speaks for itself. 

Q. When you referred to validation, you were tying it 
up to the fact that you no longer had a letter from OPA 
certifying this pending court action and that is what you 
were referring to? A. We were referring to Directive 41 
validation. The Directive 41 7(b) was withdrawn; so far 
as 7(b) (1) of 41 was concerned, the claims were valid. 

• *•*•••••• 

Q. I just want to cover this point: When OPA was in 
existence, RFC would pay the claims making deductions 
for over-maximum payments, and I take it it was left for 
OPA to bring such actions as it deemed necessary to pre¬ 
serve its price regulations? A. That is right. 
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Q. The OES-41 and the policy laid down in OES-41 are 
still in existence, even though OPA has gone out? A. 
Yes. 


113 Q. And your practice and procedure even at this 
stage is to comply with the policy laid down in OES- 
41 ? A. That is right. 

Q. To the best of your ability. A. Yes. 


By Mr. Freeman: 

Q. Just a few questions on redirect: Your instructions 
to the New York office to process the papers in May of this 
year meant to process them for payment, did it not? A. 
That is right. 

Q. And it needed no further instructions from you to 
result in payment? A. Well, I had told them I would con¬ 
firm it in writing and I would assume, I don’t know, they 
might wait for my written instructions; they might not. 
It would depend on the person at the other end. 

Q. Now you said that when a slaughterer went out of 
business normally you made a field check. Was a field 
check made in this case? A. I will have to look in our file 
to be sure whether it was or not. Yes, it was. There is one 
here. 

Q. Did that field check show any failure to comply with 
the regulations other than the kind of thing which 
114 would be the basis for a certification under Section 
7(b)(2) of the directive? A. We never in the field 
check made any effort to determine if there were OPA violar 
tions or not. That was beyond our jurisdiction. 

Q. But you did make an effort, did you not, to determine 
whether there had been compliance with the other condi¬ 
tions laid down in the RFC regulations for the payment of 
subsidies? A. No, our field checks were in the nature of 
audit. They checked the books and records against the 
claims for the accuracy of the figures on the claims. That 
was our function. 


i 
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Q. Did that field check disclose any discrepancies or er¬ 
rors in the claims? A. I would have to refer to the file to— 

Mr. Boskoff: What was the date of the field check, Polly, 
do you have that? 

The Witness: The report is dated May 16,1946. 

Mr. Boskoff: And your instructions to New York were 
gone out after that date? 

The Witness: Our instructions to New York went out 
May 28, 1946. The field check was directed mainly at the 
financial relationships among the different companies. We 
had a receivable— 

Mr. Boskoff: Do you want any more of this? 

• ••••••••# 

115 By Mr. Freeman: 

Q. What I want to know is whether there were any dis¬ 
crepancies between the records and the filings of the slaugh¬ 
terings of the slaughterers, United and Federated? A. 
There were discrepancies found particularly in the weights 
by grades as compared to the graders’ certificates. They 
were minor. We never settled that particular question as 
to claims because we were directing our attention primar¬ 
ily to the right of offset as between the successor and pre¬ 
decessor firms. 

(Discussion off the record) 

Q. When in May of this year you directed your regional 
office to invalidate the claim, was that a decision on your 
part that you had no basis for withholding or diminishing 
that claim at that time? A. No, that would go only to pre¬ 
liminary payment. That wouldn’t be a final decision as to 
final validity. 

Q. But this was a year after your audit, May 1947 ? A. 
That is right. 

Q. So that at that time, in May 1947, it would seem rea¬ 
sonable that if there had been any objections to the amounts 
claimed by reason of addition, subtraction or other matters, 
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that you would have raised it? A. That is right. As I say, 
the differences we found were minor and not signifi- 

116 cant in terms of the amount due on the claim. 

Q. And the amounts which Mr. Barnes set forth 
in his answer to his interrogatories are correct amounts, 
are they not? A. I wouldn’t know of my personal knowl¬ 
edge without checking with the files and the records. 

Q. But Mr. Barnes presumably did that? A. That is 
right. 

• • • # • • • • • : * 

By Mr. Boskoff: 

Q. When you sent your instructions to your New York 
agency in May 1947, did you imply by your instructions 
that you were making a determination on the question of 
these over-max payments and any enforcement action 
which might be taken? A. That is not within our province. 

Q. All you were doing then was giving your instructions 
on the basis of fact that so far as you could determine at 
that time your regulations had been complied with, that is, 
the RFC regulations? A. That is right. 

Q. You weren’t attempting to pass on what the legal 
effect might be of the over-the-max payments for 

117 cattle which the two slaughterers in these cases might 
have made? A. No. 

Q. Might have paid. A. No. The violations of OP A 
regulations just weren’t within our province. 

Q. At the time you sent out those instructions. A. Yes. 

Q. I think you testified before that the legal effect or 
the legal action to be taken was not within the scope of 
your particular duty unless you had gotten instructions 
from the Legal Division as to what action to take and then 
you followed it? A. That is right. 

• ••#•••••# 
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119 Filed Dec 22 1947 

Plaintiff’s Exhibit 1 

Office of Price Administration 
350 Fifth Avenue 
New York 1, N. Y. 

In reply refer to: 

File No. 3450 M-NY 
December 10,1946 

Office of Defense Supplies 
Reconstruction Finance Corp. 

70 Pine Street 
New York, N. Y. 

Re: Meat Subsidy 

United Meat Co. Inc., 300 Johnson Avenue, Brooklyn, 
New York 

Gentlemen: 

On February 19, 1946 this office, over the signature of 
Leo F. Gentner, our Regional Administrator on that date, 
recommended that you withhold live stock slaughter pay¬ 
ments from United Meat Co. Inc. for slaughter during the 
months of April through September 1945, because of a find¬ 
ing that this corporation had wilfully violated MPR 574 
during this period. 

An information had been filed against the corporation in 
the United States District Court for the Eastern District 
of New York in February 1946 charging the violations of 
MPR 574 upon which the aforegoing recommendation was 
based. However, during June 1946, the information was 
dismissed on motion of the United States Attorney because 
he was of the opinion that he could not establish wilfulness. 

On August 7, 1946, 12 complaints were filed in the War 
Emergency Court under Local Legislation against this Cor¬ 
poration charging over-ceiling purchases of cattle in viola¬ 
tion of MPR 574 during the 12 months, April 1945 through 
March 1946 inclusive. Trial of these matters was had on 
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September 24, 1946 during which the Government com¬ 
pleted its prima facie case. However, the matter is now in 
abeyance awaiting the court’s decision on defendant’s mo¬ 
tion to dismiss on the ground that the court lacked juris¬ 
diction of the subject matter. . i 

In view of the aforegoing, the abovementioned recom¬ 
mendation of Mr. Leo F. Gentner, that the Office of De¬ 
fense Supplies, Reconstruction Finance Corporation 

120 withhold payments from the United Meat Co. Inc. 
for slaughter during the months of April, May, June, 

July, August, September, October, November and Decem¬ 
ber 1945 is herewith withdrawn. However, we are offering 
the supplemental information regarding the proceedings in 
the War Emergency Court for such use as you may wish 
to make of it. j 

Very truly yours, 

James L. Meader, 

Regional Administrator. 

121 Filed Dec 22 1947 

Plaintiff’s Exhibit 2 

Office of Price Administration 
350 Fifth Avenue 
New York 1, N. Y. 

December 10, 1946. 

Office of Defense Supplies 
Reconstruction Finance Corp. 

70 Pine Street 
New York, N. Y. 

Re: Meat Subsidy 

Federated Meat Corp., 352 Johnson Avenue, Brook¬ 
lyn 6, N. Y. 

Gentlemen: 

On February 21,1946 this office, over the signature of Leo 
F. Gentner, our Regional Administrator on that date, 
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recommended that you withhold live stock slaughter pay¬ 
ments from Federated Meat Corp. for slaughter during the 
months of April through September 1945, because of a find¬ 
ing that this corporation had wilfully violated MPR 574 dur¬ 
ing this period. 

An information had been filed against the corporation in 
the United States District Court for the Eastern District of 
New York in February 1946 charging the violations of MPR 
574 upon which the aforegoing recommendation was based. 
However, during June 1946 the information was dismissed 
on motion of the United States Attorney because he was of 
the opinion that he could not establish wilfulness. 

On August 7, 1946, 12 complaints were filed in the War 
Emergency Court under Local Legislation against this cor¬ 
poration charging overceiling purchases of cattle in viola¬ 
tion of MPR 574 during the 12 months, April 1945 through 
March 1946 inclusive. Trial of these matters was had on 
September 24,1946 during which the Government completed 
its prima facie case. However, the matter is now in abey¬ 
ance awaiting the court’s decision on defendant’s motion to 
dismiss on the ground that the court lacked jurisdiction of 
the subject matter. 

In view of the aforegoing, the abovementioned recom¬ 
mendation of Mr. Leo F. Gentner, that the Office of Defense 
Supplies, Reconstruction Finance Corporation withhold 
payments from the Federated Meat Corp. for slaughter 
during the months of April, May, June, July, August, 
122 September, October, November and December 1945 
is herewith withdrawn. However, we are offering 
the supplemental information regarding the proceedings in 
the War Emergency Court for such use as you may wish 
to make of it. 

Very truly yours, 

James L. Meader, 

Regional Administrator. 
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126 Filed Dec 24 1947 
Motion for Summary Judgment 

(C. A. Nos. 2089 and 2090) 

Plaintiffs in the above entitled causes move this honorable 
Court 

(1) For summary judgment in the amount of >$169,9211.27 
plus interest and costs in favor of the plaintiff Federated 
Meat Corporation, and in the amount of $225,573.66 plus in¬ 
terest and costs in favor of the plaintiff United Meat Com¬ 
pany, Inc., and 

(2) In the alternative, if summary judgment is not ren¬ 
dered in plaintiffs favor upon the whole case or for all the 
relief asked and a trial is necessary, that the Court, at the 
hearing on the motion, by examining the pleadings and tbe 
evidence before it and by interrogating counsel, ascertain 
what material facts exist without substantial controversy 
and what material facts are actually and in good faith con¬ 
troverted, and thereupon make an order specifying the facts 
that appear without substantial controversy and directing 

such further proceedings in the action as are just. 

127 These motions are made upon (1) the complaints; 
the answers; and the replies to defendant’s counter 

claims in each of these cases; (2) the interrogatories di¬ 
rected by each of these plaintiffs to the RFC and the defend¬ 
ant’s answers to plantiffs’ interrogatories in each of these 
cases; (3) the deposition of Mary Phelps Enders taken 
November 25,1947 in both cases jointly; (4) the affidavit of 
Milton V. Freeman, two affidavits of Jack Kranis, the affi¬ 
davit of David Rein, and such supplemental affidavits or 
other documents or material as may be filed with respect to 
this motion by defendant or by plaintiffs. 

As grounds for the motion plaintiffs state that it appears 
clearly from the material referred to above supplied largely 
by the defendant and from matters of public record and 
other facts set forth in the other material on which this 
motion is based that no genuine issue of fact exists and that 
the only questions are questions of law. 
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It appears clearly from the answers of the defendant to 
plaintiff’s interrogatories that the amounts claimed are due. 
Under Directive 41 of the Office of Economic Stabilization 
the amounts claimed must be paid unless there is a “deter¬ 
mination” by a court that OPA meat and livestock regula¬ 
tions have been violated by the claimant during the partic¬ 
ular month in which the subsidies were earned. It is con¬ 
ceded by the answers to the interrogatories that no such de¬ 
termination exists for the months of December 1945, Jan¬ 
uary 1946, February 1946 and March 1946 which constitute 
the period in which the amounts claimed here were earned. 

The major issue of law that is raised is whether the RFC 
acting as the successor to the OPA and admitting that no 
“determination” exists may nevertheless by way of 
128 counterclaim initiate a declaratory judgment action 
in this Court asking this Court to make a “deter¬ 
mination” which would bar recovery of the amounts 
claimed. 

We submit that the defendant has no such power at law 
and that this Court has no jurisdiction over such an action. 
For this Court to exercise jurisdiction as requested by de¬ 
fendant would involve reviewing the judgment of other 
courts to whom the activities of these complainants were in 
fact previously presented by the OPA, or to which they 
could have been presented in actions properly brought un¬ 
der the Price Control Act. 

A partial deduction is claimed from the amounts due be¬ 
cause a determination is claimed to have been made for a 
one month period in each case, the amount involved in the 
case of Federated being $58,060.21 and the amount in the 
case of United being $78,337.89. However, as appears 
from the answers to the interrogatories and the affidavits 
these amounts were withheld not upon a “determination” 
but upon a preliminary injunction in each case granted with¬ 
out findings of fact or conclusions of law, and thus not a 
basis for withholding under Directive 41 because (a) in no 
case is a preliminary injunction a “determination” and 
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(b) because there was no finding whatever by the Court in 
either of these cases. 

Respectfully submitted, 

Thurman Arnold, 

* i 

Arnold & Fortas, 

1200-18th Street, N.W., 

December, 1947. Washington 6, D. C. 

• • * • • • • # • • 

171 Filed Dec 24 1947 

Affidavit 

State of New York, County of New York, ss.: 

Jack Kranis, being duly sworn, deposes and says: 

That he was at all the times hereinafter mentioned and 
still is the attorney for the United Meat Company, Inc. 

That to your deponent’s knowledge 

1. During the month of September, 1945, the representa¬ 
tives of the Office of Price Administration examined the 
books and records of the aforementioned corporation. 

2. The books of account and all records of business 
transactions conducted by the aforementioned corporation 
were examined by the Grand Jury of the United States Dis¬ 
trict Court, for the Eastern District of New York, in the 

early part of February, 1946. Your deponent is un- 

172 able to remember the exact dates, but it is to the best 
of his recollection that these books were retained for 

approximately one month. 

3. Thereafter, and on and after March 3rd, 1946, all of 
the aforementioned books of account and records of busi¬ 
ness transactions were investigated by the Office of Price 
Administration at the place of business of the Corporation 
for a period of four or five weeks. 

4. Deponent believes there were other occasions in which 
the books and records of the company were examined by 
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representatives of the Office of Price Administration but 
your depondent does not have any record of such dates. 

In addition, your deponent states that he was counsel of 
record in the case of Bowles v. United Meat Company, Doc¬ 
ket No. 6261 in the United States District Court for the 
Eastern District of New York; that in that case Office of 
Price Administration counsel submitted proposed findings 
of fact and conclusions of law and Judge Abruzzo in opefi 
court in the presence of myself and OPA counsel stated that 
he would not sign these proposed findings of fact and con¬ 
clusions of law and that in granting a preliminary injunc¬ 
tion he felt he had gone as far as he should in the case. 

Jack Kranis. 

Sworn to before me this 18th day of December, 1947. 

Morris Fierson, 

Notary Public. 

Morris Fierson, Notary Public 
O’ns Co. Clks. No. 3068, Beg. No. 235-F-8 
N. Y. Co. Clks. No. 586, Reg. No. 591-F-8 
Kings Co. Clks. No. 138, Reg. No. 392-F-8 
Commission Expires March 30,1948 
*#••*•##*• 

322 Filed Feb 4 1943 

Supplemental Affidavit of Jack Kranis 

State of New York, County of New York, ss.: 

Jack Kranis, being duly sworn, deposes and says: 

That he is an attorney duly admitted to practice in the 
State of New York, and was so engaged in the practice of 
law in the State of New York, during all of the times herein¬ 
after mentioned. 

That during all the times hereinafter mentioned, your de¬ 
ponent was counsel to the Federation of Kosher Butchers 
of Greater New York, Inc., and represented both the Fed¬ 
erated Meat Corp. and the United Meat Company, Inc. 
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Your deponent drew most of the papers in connection 
with the organization of the aforementioned corporations, 
was present at most of their meetings, whether of stock¬ 
holders or of the Board of Directors, and is thoroughly 
familiar with the workings and operation of the aforemen¬ 
tioned corporations. 

That during the Winter of 1944 and 1945, the meat supply 
in the City of New York, had become extremely short. 
323 This was especially so in the case of Kosher meat. 

The reasons for this shortage of meat was obvious. 
In the first place, the major slaughterers and packers, such 
as Swift & Co., Armour & Co., Cudahy Packing Co., and 
other packers and slaughterers, who had heretofore sup¬ 
plied the City of New York with beef, had severely curtailed 
their shipments to the City of New York. For one thing, the 
government set aside orders, and other demands made upon 
these companies for the shipment of meat to the armed 
forces interfered severely with the quantity of meat that 
■was reserved for civilian use. Approximately 50% of the 
meat slaughtered by the major packers was shipped on gov¬ 
ernment requisition. In addition, the great demand for 
meat occasioned by the shortage of supply, was such that 
the packers no longer found it profitable to slaughter beef 
in accordance with the Kosher laws, since this required cer¬ 
tain additional expenses and adherence to certain rituals. 
The slaughterers now found it cheaper and easier to 
slaughter in their normal fashion. 

Since the above described shortage existed, and was fast 
reaching the point where the retail Kosher butcher in the 
City of New York would be forced to close their doors and 
discontinue business, two groups of retail butchers, for the 
most part members of the Federation of Kosher Butchers 
of Greater New York, Inc., banded together for the purpose 
of organizing the Federated Meat Corp. and the United 
Meat Company, Inc. 

These two groups, of course, had no connection with 
each other, and were two separate and distinct bodies of 
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retailers, with the same idea. The Federated Meat Corp. 
was organized on December 27th, 1944, and the United Meat 
Company, Inc., was organized on January 4th, 1945. The 
first corporation leased a slaughtering establishment 
324 at No. 352 Johnson Avenue, in the Borough of Brook¬ 
lyn, City of New York, and the United Meat Com¬ 
pany, Inc., leased premises No. 300 Johnson Avenue, in the 
Borough of Brooklyn, City of New York, which was form¬ 
erly operated as a slaughtering house by M. H. Nagle & Co. 

Your deponent was consulted in connection with the or¬ 
ganization of these corporations. The idea of the organ¬ 
izing stockholders was for each one to pool a certain sum 
of money, which fund was to be used to capitalize each of 
the corporations. Prior to the time that these people de¬ 
cided to organize a corporation, they had been contemplat¬ 
ing a partnership for the same purpose, in which partner¬ 
ship they would share the profits and losses. Since this 
form appeared to be too cumbersome and created many 
difficulties and ramifications, your deponent advised that 
a corporation would serve their purposes adequately, and 
would provide a simpler method for operating their busi¬ 
ness. 

At the time that the retailers desired to organize these 
corporations, there was no thought given to coercing any in¬ 
dividual to become a stockholder of the corporation, nor was 
any guaranty given to any stockholder that he would be en¬ 
titled to any specific or proportionate share of the meat 
slaughtered in the coporations’ slaughtering houses. They 
were purely and simply stock corporations which sold their 
stock to their stockholders with no strings attached. 

In the case of the Federated Meat Corp. it was found 
that the capitalization was insufficient and the stockholders * 
were assessed additional sums. These assessments were 
made in installments. No such assessments were ever 
made in the case of the United Meat Company, Inc. 

It was not anticipated in the organization of these 
32-^ corporations, that they would operate at a loss. The 
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slaughtering regulations and the subsidy regulations were 
such that it was felt that by close adherence to the law, 
the subsidies to which these corporations would become en¬ 
titled would be sufficient to permit both of these corpora¬ 
tions to operate at a small profit. The stockholders of the 
corporations were not rich men, and they could ill afford 
to lose their investment in these corporations. It was felt 
that in time, as the directors of these two slaughterhouses 
gained experience, and achieved a more efficient manner of 
operation, they would automatically show a profit. 

It must be emphasized here that the assessment imposed 
on the stockholders of the Federated Meat Corp. was made 
on the basis of the number of shares owned by each stock¬ 
holder. Such stockholders as purchased meat from these 
corporations did not get an equal share of the meat pro¬ 
duced in the slaughter houses, but received supplies in ac¬ 
cordance with their needs and requirements. No further 
estimate was made on the basis of the quantity of meat 
purchased, nor was it a requisite to the purchase of meat 
from this corporation that the purchaser be a stockholder. 
As a matter of fact, approximately 15% of the customers 
of these two corporations were not stockholders. The meat 
was sold to all comers at ceiling prices, care being taken, 
of course, to see that no retailer purchased more than his 
normal requirements. ; 

The organization of these corporations, while they had a 
commendable purpose, and while they performed a very real 
service to the people of the City of New York, nevertheless 
fell under disapproving eye of the Office of Price Adminis¬ 
tration because of their manner of operating. This was 
not due to the fault of either of these two corporations, but 
to the Office of Price Administration regulations, which 
were so constituted that it was virtually impossible to pur¬ 
chase cattle in compliance with these regulations. 

326 The actual method of determing the ceiling price 
of cattle was by purchasing the cattle, slaughtering 
and dressing, and ascertaining the eventual yield of each 
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head of cattle. Cattle was in extraordinary demand, and 
buyers were forced to purchase under circumstances which 
gave the seller the benefit of every doubt. They had to pay 
the seller’s price or do without cattle. 

The corporations under discussion at all times purchased 
cattle which they believed to be in compliance with the reg¬ 
ulations. Sometimes it was found that the estimates made 
at the stock yards were incorrect, and that the eventual 
yield of the cattle was somewhat lower than the prices paid. 
Here again the corporations were not at fault, but were op¬ 
erating under a system favoring the seller of cattle. 

Having been forced to pay high prices for cattle when 
these errors of judgment were discovered, no consideration 
was given to these slaughterers, but instead, they were 
penalized by loss of subsidy. Moreover, this loss could not 
be passed on to the customers of those corporations, since 
the resale price of wholesale meat was rigidly fixed, and 
there was no margin for error. 

Under the foregoing circumstances, each of the corpo¬ 
rations suffered losses approximating One Million Dollars, 
and was forced to suspend operations in March, 1946. In 
addition to the subsidies lost during the periods that the 
price of cattle was misjudged, the government withheld 
other subsidies which were due and earned by these corpo¬ 
rations, thus contributing to the tremendous losses already 
suffered. 

The financial figures of the corporations^ are such that 
even if the subsidies are paid to them, they will make no 
profit, but these subsidies will minimize the losses 
327 and permit the corporations to refund to their stock¬ 
holders a small portion of their hard earned money. 

Your deponent therefore urges that the subsidies now 
due and owing to the Federated Meat Corp. and to the 
United Meat Company, Inc., be paid. 


Jack Kbanis. 
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Sworn to before me this 15th day of January, 1948. 

Simon M. Koenig 
Attorney <& Counsellor at Law 

Residing in Bronx County 
Office and Post Office Address 
501 Fifth Avenue, N. Y. C. 

Bronx Co. Clk’s No. 7 Reg. No. A292-K-9 
N.Y. Co. Clk’s No. 1003 Reg. No. A907-K-9 
Commission Expires March 30,1949. 

• * • • • • • • *'• 

495 Filed Dec 24 1947 

Affidavit in Support of Plaintiffs’ Motion for Summary 

Judgment 

City of Washington, District of Columbia, ss: 

Milton V. Freeman, being duly sworn, deposes and says: 

1. That he is an attorney at law and a member of the 

bar of this Court, and is associated with the firm of Arnold 
and Fortas in the Ring Building, 1200-18th Street, N.W., 
Washington 6, D. C. ! 

2. That he has examined the files of the United States 
District Court for the Eastern District of New York and has 
made a search for all actions brought by the Price Adminis¬ 
trator or the United States against United Meat Company, 
Inc. and Federated Meat Corporation. 

3. That he has discovered the following information con¬ 
cerning civil cases which, on information and belief, are the 
only such actions brought in the said District by the Price 

Administrator. 

496 A. Bowles v. Federated Meat Corporation , Doc¬ 
ket 4941, a suit for injunction and triple damages for 

violation of MPR 169, filed February 23,1945, against Fed¬ 
erated Meat Corporation and certain of its officers. A cer¬ 
tified photostatic copy of the original docket entries in that 
case is attached to this affidavit as Exhibit 1. ’ 
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In the above-entitled case an ex parte injunction was 
issued on February 23, 1945, by Judge Galston which was 
amended by him on March 5, 1945. A certified copy of the 
amended order is attached hereto as Exhibit 2 to this affi¬ 
davit. Thereafter Judge Kennedy on September 6, 1945, 
entered findings of fact and conclusions of law in the form 
attached to the RFC’s answers to the interrogatories in the 
Federated case. On the same day Judge Kennedy entered 
a preliminary injunction dated September 6, 1945, a certi¬ 
fied copy of which is attached as Exhibit 3 to this affidavit. 

Thereafter, defendants in the case appealed and asked 
for a stay of the injunction pending appeal. On Septem¬ 
ber 28 Judge Kennedy wrote an opinion with respect to the 
matter of the stay, a certified copy of which is attached as 
Exhibit 4 to this affidavit. 

Thereafter the Circuit Court of Appeals for the 2nd Cir¬ 
cuit affirmed this judgment in an opinion reported in 157 F. 
(2d) 276. 

In the interim the Price Administrator moved for sum¬ 
mary judgment. On October 29, 1945, Judge Kennedy 
denied the motion for summary judgment and wrote an 
opinion, a copy of which is attached as Exhibit 6 to this 
affidavit. 

Thereafter a note of issue and notice of trial were filed on 
January 2, 1946. The case was called for trial at the Feb¬ 
ruary term, the April term, the May term, the June term 
when it was called twice, and then in the October and 
497 November terms. On November 6 when the case was 
called in the November term Judge Galston marked 
the case off the calendar. 

This case is the only case for violation of MPR 169 
brought by the OPA against either of the two defendants. 
No action for violation of MPR 169 was ever brought 
against United Meat Company. 

B. Bowles v. Federated Meat Corporation, Docket 5625, 
suit for injunction for violation of MPR 574, by exceeding 
maximum permissible cost under that regulation for the 
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month of April 1945, filed June 20, 1945. On October 11, 
1945, Judge Kennedy denied a motion for preliminary in¬ 
junction and wrote an opinion, in both this case and No. 
5626 (see C infra), a certified copy of which is attached as 
Exhibit 7 to this affidavit. No further action was taken in 
the matter by the OPA and after being called for dismissal . 
on December 20,1946, the case was dismissed on March 24, 
1947, for lack of prosecution. A certified copy of the orig¬ 
inal docket entries in this matter is set forth as Exhibit 
8 to this affidavit. 

C. Bowles v. United Meat Company, Inc., Docket 5626, an 
action for injunction for violation of MPR 574, by exceed¬ 
ing maximum permissible cost under that regulation for the 
month of April 1945, was filed on June 20, 1945. A certi¬ 
fied copy of the original docket entires in this case is at¬ 
tached as Exhibit 9 to this affidavit. On October 11 Judge 
Kennedy denied a motion for a preliminary injunction in 
the opinion referred to in B above which was written jointly 
in both this case and Docket 5625. Thereafter, the OPA 
took no action in the case and after being called for dismis¬ 
sal on December 20,1946, the action was dismissed by Judge 
Inch on March 24,1947, for lack of prosecution. 

D. Bowles v. Federated Meat Corporation, Docket 5851, 

complaint for injunction for violation of MPR 574 
498 by exceeding maximum permissible cost under that 

regulation for the month of May 1945 (slaughter pe¬ 
riod May 1 to June 3,1945) was filed August 0,1945. 

On December 3, 1945, Judge Abruzzo entered an order 
granting the injunction. A copy of Judge Abruzzo’s order 
is attached as Exhibit 9A to this affidavit. Judge Abruzzo 
made no findings of fact and entered no conclusions of law, 
Exhibit 9A to tills affidavit constituting his entire action on 
this matter. Affiant has been informed by Government 
counsel in this litigation and Federated’s counsel in No. 
5851 that proposed findings of fact and conclusions of law 
were submitted to Judge Abruzzo by the OPA but were not 
adopted by him. 
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Thereafter the OPA took no further action on the matter 
and on June 20,1947, the case was called for dismissal for 
lack of prosecution, but the time to take action was extended 
for six months from July 1, 1947. A certified copy of the 
original docket entries in this action is set forth as Exhibit 
10 to this affidavit. 

E. Bowles v. United Meat Company, Inc., Docket 5853, 
action for injunction for violation of MPR 574 for alleged 
excess over maximum permissible cost for May 1945 
(slaughter period May 1 to June 3, 1945) was filed August 
5,1945. On October 4,1945, Judge Abruzzo denied the mo¬ 
tion for preliminary injunction and on October 19, he en¬ 
tered an order on that decision. 

Thereafter the OPA took no further action in the matter. 
On December 20,1946, the case was called for dismissal and 
on March 24,1947, was dismissed by Judge Inch for lack of 
prosecution. A certified copy of the original docket entries 
in this case is attached as Exhibit 11. 

F. Bowles v. United Meat Company, Inc., Docket 6261, 
complaint for injunction for violation of MPR 574, by ex¬ 
ceeding maximum permissible costs for the months of June, 

July and August 1945 was filed on November 14,1945. 
499 On December 29, 1945, Judge Abruzzo entered an 
order (apparently not docketed until January 3, 
1946,) denying the injunctions as to June and July but 
granting it as to August. A copy of Judge Abruzzo’s order 
of December 29 is attached as Exhibit 12 to this affidavit. 
Judge Abruzzo entered no findings of fact or conclusions of 
law, Exhibit 12 constituting his entire action on the motion 
for preliminary injunction. Affiant has been informed by 
Government counsel in this litigation and by United counsel 
in No. 6261 that proposed findings of fact and conclusions of 
law were submitted to Judge Abruzzo by the OPA but were 
not adopted by him. 

Thereafter the OPA took no further action in the matter 
and on June 20,1947, the case was called for dismissal for 
lack of prosecution but the time to take action was extended 
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for six months from July 1, 1947. A certified copy of the 
original docket entries in this case is set forth as Exhibit 
13 to this affidavit. 

4. In addition to the civil actions mentioned above, two 
criminal proceedings were instituted in the Eastern Dis¬ 
trict of New York. 

(a) U. S. v. Federated Meat Corporation, Criminal Doc¬ 

ket 40939, a criminal information alleging willful violation 
of MPR 574 in a number of separate counts for each month 
from April through December 1945 inclusive. On July 9, 
1946, an Assistant United States Attorney appeared before 
Judge Byers and “pursuant to written authority of the 
Attorney General” moved to dismiss the information be¬ 
cause the Government had “no proof to prove willfulness.” 
Judge Byers on that date dismissed the information. A 
certified copy of the proceedings before Judge Byers is at¬ 
tached as Exhibit 14 to this affidavit. i 

(b) U. S. v. United Meat Company, Inc., Criminal Docket 
40940, a criminal information was issued on February 14, 

1946, alleging willful violation of MPR 574 by ex- 
500 ceeding maximum permissible cost in a number of 
separate counts alleging violation for each month 
from April to December 1945 inclusive. On July 9,1946, an 
Assistant United States Attorney appeared before Judge 
Byers, and “pursuant to written authority of the Attorney 
General” moved to dismiss the information because the 
Government had “no proof to prove willfulness.” The in¬ 
formation was dismissed on that day by Judge Byers. A 
certified copy of the proceedings before Judge Byers is at¬ 
tached as Exhibit 15 to this affidavit. 

5. Thereafter on August 7, 1946, twenty-four complaints 
were filed in the War Emergency Court of New York City 
charging over the maximum permissible payments in viola¬ 
tion of MPR 574. The complaints were sworn out by an 
OPA official. Twelve of the complaints w T ere directed 
against United and twelve against Federated. Each com¬ 
plaint covered alleged violations for the period of one month 
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by one of the two companies, the twelve complaints in each 
case being for the twelve months from April 1945 to March 
1946 inclusive. 

The numbers of the complaints in the City Magistrate’s 
Court of New York, War Emergency Court, Borough of 
Brooklyn, were in the case of Federated numbers 7768-7779 
and in the case of United numbers 7780-7791. 

I have examined the proceeding before Magistrate Rams¬ 
gate in this matter which were conducted under the title of 
“The People of the State of New York on the complaints 
of Biagio F. Giaquinto vs. Federated Meat Corporation 
and United Meat Co., Inc.” The People of the State of 
New York were represented by OP A enforcement attorneys 
and all 24 complaints were conceded to be identical and tried 
together. Witnesses against the defendants were OPA em¬ 
ployees. Two prosecution witnesses were heard on 
501 September 24,1946 and three defense witnesses were 
heard on April 23, 1947. In the course of the pro¬ 
ceedings on April 23, 1947, Magistrate Ramsgate before 
whom the case was tried stated “I don’t think there was 
willfulness here, and never did.” 

On May 2,1947, Magistrate Ramsgate dismissed the com¬ 
plaints on the ground of lack of jurisdiction. A copy of the 
proceedings before him on that date is attached as Exhibit 
16 to this affidavit. 

8. Prior to the determination of the proceedings in the 
War Emergency Court, Federated Meat Corporation and 
United Meat Company, Inc. filed a protest in the Emergency 
Court of Appeals. A copy of the opinion of that Court ap¬ 
pears under the title Federated Meat Corporation v. Flem¬ 
ing at 159 F. (2d) 725. 

After the complaints in these cases were filed, during the 
last two weeks this office attempted to secure the appro¬ 
priate certification by OPA to secure payment by RFC. 
Conversations were had by Thurman Arnold, Esq., and your 
deponent with the Chief Counsel of the Office of Temporary 
Controls and persons in his office. In these conversations 
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the officials in question reviewed the files and stated that 
they were unwilling to make the appropriate certifications 
because they intended to recommend that when the Depart¬ 
ment of Justice took over OPA functions that that depart¬ 
ment should hold proceedings before a hearing Commis¬ 
sioner to act as a basis for withholding the subsidies de¬ 
manded. ; 


After extensive conversations held by me alone in Mr. 
Arnold’s absence from the city, it was agreed by OTC 
officials that Mr. Ramey, then Chief Counsel, would advise 
the RFC that no proceedings whatever were pending 
against these plaintiff companies which would authorize 
withholding of the funds claimed by these plaintiffs but 
that it was intended to recommend proceedings before a 
hearing Commissioner. This advice was given me on May 
23, 1947. j 

502 During the next week I called to find out whether 
advice had been given to the RFC as agreed. I was 
then informed that the matter had been reconsidered and 


it had been determined that OPA-OTC no longer jurisdic¬ 
tion to give such advice to the RFC. 

After June 1, Mr. Arnold and I discussed the matter with 
the Department of Justice officials but they stated they were 
not familiar with the cases and that it would take them 


considerable time to familiarize themselves with the prob¬ 
lems of subsidy withholdings. Thereafter the Department 
of Justice officials filed their answers herein. 


Milton V. Freeman. ; 

Subscribed and sworn to before me this 24th day of De¬ 
cember, 1947. 

Makguerite E. 0 ’Brien, 

(Seal) Notary Public, D. C. 

My commission expires April 14, 1951. 

• * • • * • • * * ;* 


I 
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506 Exhibit 2. 

United States District Court, Eastern District of 

New York. 

Chester Bowles, Price Administrator, Office of Price 
Administration, Plaintiff, 
v. 

Federated Meat Corporation, Isidore Botkin, Max Young, 

et aL, Defendants. 

Modification of Order 
Civil Action File No. 4941. 

Upon the consent of the attorneys for the respective par¬ 
ties hereto, it is 

Ordered that the temporary restraining order entered 
on the 23rd day of February, 1945 be modified to the follow¬ 
ing extent: 

1. That the corporation may purchase, slaughter and 
sell meat and livestock, provided that such sales are made 
to all retailers seeking to purchase the same at ceiling 
prices. 

2. Sales may be made to stockholders, provided that such 
sales are not made upon any basis of allocation or quota 
and without any preference in the distribution or sale to 
such stockholders in any manner. No assessments may be 
levied against stockholders or any other purchaser and 
there shall be no deductions from any amounts of money 
which any such stockholder may have paid to said cor¬ 
poration. 

3. That the corporation will report daily until the hear¬ 
ing and determination of the motion for a temporary in¬ 
junction to the Office of Price Administration, the names 
of the retailers to whom sales have been made by the cor¬ 
poration and the amount sold to each retailer and the price 
paid. 

Dated: Brooklyn, New York, March 5th, 1945. 

U. S. D. J. 
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Consented to.: 

CALLMAN GOTTESMAN, 

Attorney for Plaintiff. 

x Jack Kranis, 

Attorneys for Defendants. 

Exhibit 3 

507 Order on Motion 

Civil Action File No. 4941. 

The plaintiff having moved by order to show cause dated 
February 23, 1945 for a preliminary injunction restraining 
the defendants from violating Revised Maximum Price 
Regulation 169, which order to show cause contained a 
temporary restraining order and said motion having duly 
come on to be heard before Hon. Harold M. Kennedy, Dis¬ 
trict Judge, on May 2, 1945. 

Now, on reading and filing the complaint herein, the mov¬ 
ing affidavit of Albert I. Schmalholz and Charles Pillman 
both sworn to February 23, 1945, the answering affidavits 
of Isidore Botkin, Irving Schwartz, Sol Cohen, Max Young, 
a joint answering affidavit of Sol Glazer, Louis Berger, 
Isidore Hoffman, Sam Yodowitz, Max Hoffman and Ben¬ 
jamin Hadler and the answering affidavit of Jack Kranis 
all sworn to April 27, 1945 and the reply affidavit of Albert 
I. Schmalholz dated May 2, 1945 and the answering affi¬ 
davits of Max L. Finkelstein, sworn to May 9, 1945 and Of 
Sol Cohen sworn to May 8,1945, and after hearing Callman 
Oottesman, Esq., attorney for the plaintiff, by Albert I. 
Schmalholz, Esq., of counsel, in support of the motion, Jack 
Kranis, Esq. and Max L. Finkelstein, Esq. attorneys for 
the defendants, Max L. Finkelstein, Esq., of counsel, in 
opposition thereto, and due deliberation having been had, 
and upon filing the opinion of the Court, and the findings 
of fact and conclusions of law, dated September 6th, 1945, 
it is 
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508 Ordered, that the plaintiff’s motion for an injunc¬ 
tion pendente lite be and the same hereby is granted, 

and it is further 

Ordered, that during the pendency of this action the de¬ 
fendants, defendants’ officers, employees, attorneys and all 
persons in active concert or participation with any of them 
jointly and severally, be and they hereby are restrained 
from engaging in or causing any of the following acts: 

(1) Selling or delivering and purchasing or receiving 
beef at prices in excess of the maximum prices provided for 
by Revised Maximum Price Regulation No. 169, as hereto¬ 
fore or hereafter amended. 

(2) Selling or delivering beef on condition that the pur¬ 
chasers be required to purchase any other commodity, or to 
pay alleged assessments levied by defendant. 

(3) Selling or delivering beef to the stock purchasers 
and stock-holders of defendant corporation or selling or 
delivering beef pursuant to any agreement whereby the 
purchasers of beef are or have been required to pay more 
that the maximum prices set forth in Revised Maximum 
Price Regulation No. 169. 

(4) Offering, soliciting, attempting or agreeing to do any 
of the foregoing or doing or omitting to do any other acts 
in violation of the Regulation as heretofore or hereafter 
amended. 

Dated: Brooklyn, New York, September 6th, 1945. 

Harold M. Kennedy, 

U. S. D. J. 

509 Filed Dec 24 1947 

Exhibit 4 

Civil Action File No. 4941. 

September 28,1945. 

Appearances: 

Max L. Finkelstein and Jack Kranis, attorneys for de¬ 
fendants (for motion) 
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David A. Steinbock, attorney for plaintiff (opposed) 
Kennedy, D. J. 

This is an application for a stay of a temporary injunc¬ 
tion dated September 6, 1945. The application is brought 
on by an order to show cause dated September 20,1945. It 
appears that the usual supersedeas bond for costs has been 
filed, and also the notice of appeal. On the argument the 
defendants’ attorneys stated that the appeal would be 
prosecuted in good faith and with expedition, and would 
be brought on in the Circuit Court of Appeals in the No¬ 
vember Term. This leaves for determination only the 
question of the amount of any bond in addition to 
510 the usual bond for costs, and having in mind the 
provisions of Rule 62 (c) (F.R.C.P.). 

I ought not take into consideration any recovery of treble 
damage which the plaintiff might secure. I am informed 
that a motion for summary judgment involving this ques¬ 
tion has been made, returnable on October 3,1945, and that 
it will actually be heard on October 10, 1945. The judge 
at motion part will, if he grants the motion, either send to 
a master the assessment of damages, or assess damages 
himself and ultimately this amount will be paid or bonded. 
Actually, the only standard by which I might fix a bond on 
appeal would be the fine that might be imposed for viola¬ 
tion of the order during the pendency of the appeal. How¬ 
ever, it appears that the ex parte restraining order issued 
in this case by Judge Galston was modified to permit the 
defendants to continue in operation so long as they did 
not commit any of the specific acts which were sought to 
be enjoined. It therefore seems to me that if this arrange¬ 
ment is continued it should be unnecessary to exact any 
surety bond conditioned on the payment of an amount of 
money, provided that the defendants agree during the 
pendency of the appeal to comply with the order which is 
being appealed from. This the defendants’ attorneys have 
consented to do in open court, with one minor exception. 
They have agreed to comply with the “ordered” clause, sub- 
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divisions 1, 2 and 3 and that part of the ° ‘ordered” 

511 clause subdivision 4, which relates to offers, solicita¬ 
tions, attempts or agreements coming within the con¬ 
demnation of the prior clauses. Plaintiff’s attorney has 
agreed that the blanket clause at the end of subdivision 4 
adds nothing to the specific clauses, and is to be read with 
them. If during the pendency of the appeal this agreement 
is broken by defendants, the plaintiff has his remedy by an 
application to punish by contempt. If, on the other hand, 
the agreement is carried out and there are no violations of 
the provisions mentioned then nobody is hurt. And so I 
have decided on the consent of the attorneys in open court, 
as outlined above, to deny the motion for the stay as un¬ 
necessary. 

In making this decision I have two considerations par¬ 
ticularly in mind. One is that the defendants should not 
be denied a review by the exacting of a large bond. The 
other is that during the pendency of the appeal the defen¬ 
dants should not directly or indirectly under any guise or 
by any legal sleight-of-hand carry on their business by sell¬ 
ing at prices higher than the ceiling, and accounting for the 
coverage as “assessments” in the manner charged against 
them in the complaint. If, after the review has been had, 
the procedure restrained is held to be legal and the order 
reversed the defendants are certainly in a position to re¬ 
coup from their stockholders the “assessments” in default. 
If, on the other hand, the order is affirmed, then, I 

512 would assume defendants would have no valid claim 
against the stockholders, since these “assessments” 

would clearly represent payments over the ceiling price 
which they had no right to collect. And, as I have outlined 
the question of treble damage is involved in a separate 
proceeding. 

An order on notice may be submitted to reflect the pro¬ 
visions of this memorandum, the stay to continue in the 
meantime until the entry of the order. 

Harold M. Kennedy, 

United States District Judge. 
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513 Filed Dec 24 1947 

Exhibit 5 
Order on Motion 

i 

Civil Action File No. 4941. 

Defendants having moved by order to show cause dated 
September 20,1945 for a stay restraining the plaintiff from 
all proceedings under an order entered herein by Honorable 
Harold M. Kennedy, District Judge, dated and filed in the 
office of the clerk of this Court on the 6th day of September, 
1945, pending an appeal from such order to the Circuit 
Court of Appeals, which order to show cause contained a 
temporary restraining order, and said motion having duly 
come on to be heard before Honorable Harold M. Kennedy, 
District Judge, on September 27, 1945. 

Now, on reading and filing the moving affidavit of Jack 
Kranis, sworn to the 20th day of September, 1945, and the 
answering affidavit of David A. Steinbock, sworn to the 
27th day of September, 1945, and after hearing Jack Kranis 
and Max L. Finkelstein, attorneys for the defendants, in 
support of the motion, and Callman Gottesman and Isadore 
Fried, attorneys for the plaintiff, by David A. Steinbock; 
of counsel, in opposition thereto, and due deliberation hav¬ 
ing been had and upon filing the opinion of the Court, it is 

Ordered, that the defendants’ motion be and the same is 
hereby denied, except as hereinafter set forth, and it is 
further 

! 

Ordered, that the temporary restraining order contained 
in the order to show cause dated September 20,1945, signed 
by Judge Kennedy, be and the same hereby is dissolved, 
and it is further 

514 Ordered, that during the pendency of this action 
the defendants defendants’ officers, employees, attor¬ 
neys and all persons in active concert or participation with 
any of them jointly and severally, he and they hereby are 
restrained from engaging in or causing any of the follow¬ 
ing acts: 


1 
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1. Selling or delivering and purchasing or receiving beef 
at prices in excess of the maximum prices provided for by 
Revised Maximum Price Regulation No. 169, as heretofore 
or hereafter amended. 

2. Selling or delivering beef on condition that the pur¬ 
chasers be required to purchase any other commodity, or to 
pay alleged assessments levied by defendants. 

3. Selling or delivering beef to the stock purchasers and 
stock-holders of defendant corporation or selling or deliver¬ 
ing beef pursuant to any agreement whereby the purchas¬ 
ers of beef are or have been required to pay more than the 
maximum prices set forth in Revised Maximum Price Reg¬ 
ulation No. 169. 

4. Offering, soliciting, attempting or agreeing to do any 
of the foregoing. 

Dated: Brooklyn, New York, October 3rd, 1945. 

Harold M. Kennedy, 

U. S. D. J, 

515 Filed Dec 24 1947 

Exhibit 6 

Civil Action File No. 4941. 

October 29, 1945. 

Appearances: 

Callman Gottesman, Chief Enforcement Attorney, Isa- 
dore Fried, Chief Food Enforcement Section, attorneys for 
plaintiff (for motion) 

Jack Kranis and Max L. Finkelstein, attorneys for de¬ 
fendants (opposed) Kennedy, D. J. 

The complaint in this action alleges that between Decem¬ 
ber 27,1944 and the date of the commencement of the action 
(February 23, 1945) the corporate defendant and the in¬ 
dividual defendants evaded the provisions of Maximum 
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Price Regulation No. 169 (count 1). The second count re¬ 
alleges substantially all of the first count and then charges 
the defendants with having exceeded maximum prices in 
the amount of $322,500. The relief asked is that the de¬ 
fendants be enjoined against violating the Maximum 

516 Price Regulation, and also that a money judgment 
be granted against the defendants “jointly and sev¬ 
erally” in the amount of $967,500. The answer submitted 
in behalf of the defendants denies substantially every alle¬ 
gation of the complaint. 

On September 6, 1945, I issued a temporary injunction 
restraining the defendants against evading the provisions 
of the Maximum Price Regulation. I filed findings of fact 
and conclusions of law. These are to the effect that the 
plan of organization and operation adopted by the defend 
dants circumvented Revised Maximum Price Regulation 
No. 169, and that a temporary injunction should be issued. 

I am now asked to grant summary judgment in favor of 
the plaintiffs against defendant, and it is urged that the; 
findings of fact and conclusions of law are binding on all 
the parties to the action, and that no triable issue remains. 

I do not believe that this is a case for summary judgment. 
To say that a temporary injunction should issue against 
the defendants preventing them from carrying on opera¬ 
tions in the manner disclosed by the papers on that motion 
is one thing. It is quite another to say that they must 
jointly and severally be cast in judgment in an amount ap-; 
proaching a million dollars without the opportunity of a • 
trial of the case. The presentation of evidence at a for¬ 
mal hearing will afford a much more satisfactory basis for 
an accurate determination of the part played by each 

517 defendant, of the amount of damage, and of all the 
circumstances surrounding the preparation and the 

execution of the plan. In the nature of things, such ques- j 
tions cannot be given adequate treatment on affidavits, even 
though it was and is clear to me that plaintiff was entitled i 


96 


to a temporary injunction against the continuation of the 
corporate activity. 

The motion is accordingly denied. 

Harold M. Kennedy, 

United States District Judge. 

*••••••••* 

518 Filed Dec 24 1947 

Exhibit 7. 

Civil Action File Nos. 5625 and 5626 
October 11, 1945. 

• ••••••••• 

519 Appearances: 

Callman Gottesman, attorney for plaintiff, by David S. 
Steinbock (for motion) 

Jack Kranis, attorney for defendant (opposed) Ken¬ 
nedy, D. J. 

It is possible to dispose of these motions together. Plain¬ 
tiff seeks a temporary injunction against the defendants 
restraining them from violating Maximum Price Regula¬ 
tion No. 574, effective January 29, 1945. I have previously 
dealt with this Regulation in a series of cases which are 
all inherently similar to those at bar. (Bowles v. Trunz; 
Bowles v. Gross; Bowles v. Wolk; Bowles v. Allied Kosher 
Butchers; Bowles v. Frank, decided July 24,1945). 

The United Meat Co., Inc. is charged in the papers with 
having paid from April 2, 1945 to April 30, 1945 the sum 
of $361,031.32, whereas it was permitted to pay only $350,- 
457.51. The defendant United Meat Co., Inc. received a 
transportation allowance of $8,932.04, and after giving ef¬ 
fect to this it developed that it paid 3% more than it should 
have under the terms of the Maximum Price Regulation, 
and this fact is established by its own report (DS-T-55, 
Revised). 
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The defendant Federated Meat Corporation, a slaugh¬ 
terer, paid $408,197.16 during the same period for cattle, 
whereas under the Maximum Price Regulation its payment 
should not have exceeded $399,104.62. It received 
520 a transportation allowance of $11,197.94 and the ex¬ 
cess payments amounted to $9,092.54, or 2%. 

I believe that under Hecht v. Bowles, 321 U. S. 321, 328, 
no temporary injunction should be issued in either case. I 
take no cognizance of the argument advanced by the de¬ 
fendants that compliance with Maximum Price Regulation 
574 is impossible. They simply must comply. I also take 
no cognizance of arguments addressed to the question 
whether the Regulation is or is not reasonable. I have no 
jurisdiction to determine this question. 

My decision is simply that because of the scale of purr 
chases and the relatively trifling amount of excess pay¬ 
ments the situation does not call for the drastic remedy of 
temporary injunction at this time. 

The motions are denied, the cases to be retained on the 
docket, and all this is without prejudice to a new applica¬ 
tion by the plaintiff, if so advised. 

Settle order on notice. 

Harold M. Kennedy, 

United States District Judge. 

#••••••••« 

524 Filed Dec 24 1947 

Exhibit 9A. 

Order on Motion 

Civil Action File No. 5851. ; 

% 

The plaintiff having moved by order to show cause, dated 
August 9, 1945, for a preliminary injunction restraining 
the defendant from violating Maximum Price Regulation 
No. 574, which order to show cause contained a temporary 
restraining order, and said motion having duly come on to i 
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be heard before Hon. Matthew T. Abrazzo, District Judge, 
on August 22, 1945. 

Now, on reading and filing the complaint herein, the mov¬ 
ing affidavit of David A. Steinbock, Esq., sworn to the 6th 
day of August 1945, the answering affidavits of Isidore Bot¬ 
kin and Jack Kranis both being duly sworn to the 24th day 
of August 1945, and after hearing Callman Gottesman and 
Isadore Fried, attorneys for the plaintiff, by David A. 
Steinbock, of counsel, in support of the motion and Jack 
Kranis, attorney for the defendant in opposition thereto, 
and due deliberation having been had, and upon the deci¬ 
sion of the Court it is 

Ordered, that the plaintiff’s motion for an injunction 
pendente lite be and the same hereby is granted, and it is 
further 

Ordered, That during the pendency of this action the 
defendant, defendants’ officers, employees, attorneys and 
all persons in active concert or participation with any of 
them, jointly and severally be, and they hereby are re¬ 
strained from engaging in or causing any of the following 
acts: 

525 1. Buying or receiving live cattle during any ac¬ 

counting period and paying therefor an amount in 
excess of the maximum amount established for such live 
cattle during said accounting period by Maximum Price 
Regulation No. 574—Live Bovine Animals (cattle and 
calves), issued and effective January 29, 1945, as amended. 

2. Paying more than the maximum amount (total cost of 
cattle), for cattle slaughtered by said defendant at each 
slaughtering establishment during any accounting period, 
as fixed by Maximum Price Regulation No. 574 Live Bovine 
Animals (cattle and calves), issued and effective January 
29, 1945, as amended. 

3. Doing or omitting to do any other acts in violation of 
the Regulation as heretofore or hereafter amended. 

4. Offering, soliciting, attempting or agreeing to do any 
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of the foregoing, in violation of the Regulation as hereto¬ 
fore or hereafter amended. 

Dated: Brooklyn, New York, December 3rd, 1945. 

M. L. Abruzzo, 

U. S. D. J. 

i 

530 Filed Dec 24 1947 

Exhibit 12. 

Order on Motion 

Civil Action File No. 6261. 

Plaintiff having moved by order to show cause dated No¬ 
vember 14, 1945, for an injunction pendente lite, restrain¬ 
ing the defendant from violating Maximum Price Regula¬ 
tion No. 574 which order to show cause contained a tem¬ 
porary restraining order, and said motion having been 
heard before Judge Matthew T. Abruzzo on December 12, 
1945, • 

Now, on reading and filing the complaint, the moving 
affidavit of Lester D. Rand, Esq., of counsel, duly sworn to 
the 8th day of November 1945, in support of the motion, 
and the affidavit of Jack Kranis, Esq., duly sworn to the 
11th day of December 1945, in opposition thereto, and after 
hearing Callman Gottesman and Isadore Fried, Esqs., at¬ 
torneys for the plaintiff, by Lester D. Rand, of counsel, in 
support of the motion, and Jack Kranis in opposition 
thereto, and after due deliberation having been had there¬ 
on, it is, 

Ordered, that that part of the plaintiff’s motion for an 
injunction pendente lite which pertains to the violation, by 
the defendant, of Maximum Price Regulation 574, for the 
accounting period of August 1945 be and the same hereby 
is granted and it is further 

Ordered, that that part of the plaintiff’s motion for an 
injunction pendente lite pertaining to the violations, by the 
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defendant, covering the accounting period of June 
531 1945 and July 1945, be and the same hereby is de¬ 

nied, and it is further 

Ordered, that during the pendency of this action the de¬ 
fendant’s, employees, attorneys and all persons in active 
concert or participation with any of them jointly and sev¬ 
erally be and they hereby are restrained from engaging in 
or causing any of the following acts: 

1. Buying or receiving live cattle during any accounting 
period and paying therefor an amount in excess of the 
maximum amount established for such live cattle during 
said accounting period by Maximum Price Regulation No. 
574—Live Bovine Animals (Cattle and Calves), issued and 
effective January 29,1945, as amended. 

2. Paying more than the maximum amount (total cost of 
cattle), for cattle slaughtered by said defendant at each 
slaughtering establishment during any accounting period, 
as fixed by Maximum Price Regulation No. 574—Live Bo¬ 
vine Animals (Cattle and Calves), issued and effective 
January 29, 1945, as amended. 

3. Doing or omitting to do any other act or acts in viola¬ 
tion of the Regulation as heretofore or hereafter amended. 

4. Offering, soliciting, attempting or agreeing to do any 
of the foregoing, in violation of the Regulation as hereto¬ 
fore or hereafter amended. 

Dated: Brooklyn, New York, December 29, 1945. 

M. L. Abruzzo, 

U. S. D. J . 

• ••••••••• 
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Filed Dec 24 1947 
Exhibit 14 


COPY 

GB:TL 

United States District Court, Eastern District of 

New York. 

« 

United States of America 
Federated Meat Corporation. 

Cr. 40939. 

Brooklyn, New York, • 
July 9, 1946. 

Before: Hon. Mortimer W. Byers, U. S. D. J. 

Appearances: ; 

J. Vincent Keogh, Esq. United States Attorney, 

By Maurice Bungard, Esq., Asst. U. S. Atty. 

For Government. 

Mr. Bungard: Pursuant to written authority of the 
Attorney General, the Government moves to dismiss this 
information, both of them. 

The Court: Why is it dismissed? Were there no viola¬ 
tions or what? 

Mr. Bungard: No. Upon the examination of the evi¬ 
dence the Government finds it has no proof to prove will¬ 
fulness on the part of the defendant to violate Section 574. 
The Court: All right. 

I hereby certify that the foregoing is a true and accurate 
transcript from my stenographic notes in this proceeding. 

/s/ Gerald Braddick, 

Official Court Reporter , 

FILED U. S. District Court. 

In Clerk Office, 

U. S. District Court, ED.NY. 

Aug. 1,1946. 
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534 Filed Dec 24 1947 

Exhibit 15 

COPY 
GB :TL 

United States District Court, Eastern District of 

New York. 

United States of America 
v. 

United Meat Co. Inc. 

Cr. 40940. 

Brooklyn, New York, 
July 9, 1946. 

Before: Hon. Mortimer W. Byers, U. S. D. J. 

Appearances: 

J. Vincent Keogh, Esq., United States Attorney, 

By Maurice Bungard, Esq., Asst. U. S. Atty. 

For Government. 

Mr. Bungard: Pursuant to written authority of the At¬ 
torney General, the Government moves to dismiss this in¬ 
formation, both of them. 

The Court: Why is it dismissed? VTere there no viola¬ 
tions or what? 

Mr. Bungard: No. Upon the examination of the evi¬ 
dence the Government finds it has no proof to prove will¬ 
fulness on the part of the defendant to violate Section 574. 
The Court: All right. 

I hereby certify that the foregoing is a true and accurate 
transcript from my stenographic notes in this proceeding. 

/s/ Gerald Braddick, 

FILED Official Court Reporter. 

In Clerk Office 

U. S. District Court, ED.NY. 

Aug. 1, 1946. 

• ••••••••• 
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535 Filed Dec 24 1947 

Exhibit 16. 

City Magistrates’ Courts, City of New York 
War Emergency Court, Brooklyn, N. Y. 

The People of the State of New York 
on the complaint of 

v. 

United Meat Co., Inc., and Federated Meat Corp. 

Brooklyn, N. Y., 

May 2, 1947. 

Decisions in the above-entitled matters made by Hon. 
Charles Ramsgate, City Magistrate, on this date. | 

Appearances: 

For the 0. P. A.: Michael Adkins, Esq. 

For Defendants: Schmalholz & Tick, Esqs., Mr. Schmal- 
holz, of counsel. 

Frank Mandato, 

Official Court Stenographer. 

536 Court: I have read the briefs in this case; I am 
convinced that this Court lacks jurisdiction in these 

cases. I am going to dismiss these charges without preju-l 
dice upon the sole ground of jurisdiction, and not on the 
question of fact. 

These cases should have been brought in the Federal 
Court, or Omaha. I have traced the history; I find from 
the United States District Attorney’s Office that you people 
had these cases in there before the Grand Jury and the 
Federal Attorney felt there was a lack of Jurisdiction. 

Mr. Atkins: Lack of jurisdiction? 

Court: Yes. 

Mr. Atkins: The main issue there was one of wilfulness.; 
Court: Perhaps you can convince me by argument. 

Mr. Atkins: The regulation requires payment be 

537 made; if payment above the maximum under 574 is 
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made, and if the payment for the cattle was made here, 
that would give us jurisdiction. 

Court: The cattle was purchased in Omaha. It is true 
the draft is payable in New York, but suppose the cattle 
man in Omaha wanted to sue you if the check was stopped, 
he would have to sue you in Omaha, Nebraska. That is 
where the transaction is consummated. 

Mr. Atkins: I query that. 

Court: This is a difficult case all the way through; I 
am not going into any question of fact; I am not going to 
prejudice your action on the subsidies because that does 
not enter into this case; I don’t care if the Government 
ever pays these men, but to me it is a question of jurisdic¬ 
tion; so much so that I found out that you brought this 
case before the United States District Attorney and he re¬ 
fused to handle it. I won’t use the word “refuse;” 

538 he just didn’t handle it: I don’t know if a Magistrate 
can overrule a Federal District Attorney! You may 

have a perfect defense on the subsidy. I am dismissing it 
without prejudice; I am not deciding any question of fact; 
I am dismissing this case on the sole ground of jurisdiction 
without prejudice, the Government to bring their prosecu¬ 
tion in the proper jurisdiction. I don’t pretend to know a 
lot about Federal statutes but I think you can bring it in the 
Federal court. You can take it at the place where this was 
consummated. The question here is whether I had juris¬ 
diction. 

Mr. Atkins: We have here a situation where none of 
their transactions took place any place but here in this 
locality. 

Court: Why didn’t the United States District Attorney 
feel that way? 

539 Mr. Atkins: It was on the ground of wilfulness 
there; they did not think it was sufficient to spell out 

an information. 

Mr. Schmalholz: That is not so. 

Court: I don’t want to prejudice the 0. P. A. or the 
Government. I am deciding this solely on the ground of 
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jurisdiction; I am convinced from the evidence before me 
that the transaction was an Omaha transaction. From 
your own statement and witnesses the cattle came from the 
cattle ranches and they go to a stock yard and bidders bid 
on the cattle on the hoof. 

Mr. Atkins: But ultimately the payment is made here, 
Mr. Sehmalholz: No! It was made there. 

Court: The payment was made in Omaha. Dismissed 
without prejudice, solely on the ground of jurisdiction. 

Minutes certified true and accurate. 

Frank Mandato, 

Official Court Stenographer. 

********** 

591 Filed Mar 30 1948 

Opinion. 

Thurman Arnold and Milton V. Freeman, of Washington, 
'D. C., for plaintiffs; 

George Morris Fay, United States Attorney, Joseph M. 
Friedman, Special Assistant to the Attorney General, 
George Arthur Fruit, Attorney, Department of Justice* 
and Alexander Boskoff, Attorney, Department of Justice, 
for defendants. 


Kennedy, (Of Wyoming) Judge, Assigned. 

Dated: March 24, 1948. 

These suits are for the recovery of money claimed to be 
wrongfully withheld under certain statutes and regulations! 
pertaining to subsidies, for injunctions and for declaratory 
judgments. Any relief afforded plaintiffs would run against i 
the Reconstruction Finance Corporation in whose hands the i 
funds now repose. Issues were joined by answers and the ; 
matter is now before the Court on motions of plaintiffs for ; 

summary judgments. Inasmuch as the issues in- 
592 volved and the relief sought in each case appear to be 
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identical, they were consolidated for the purpose of 
hearing upon the motions. The motions were orally argued 
and upon agreement between the Court and counsel, memo¬ 
randum briefs have been submitted. 

These briefs have been examined and it is apparent that 
the points involved are both technical and exceedingly com¬ 
plicated. Questions are presented which involve the juris¬ 
diction of the Court in the controversy, the effect of de¬ 
cisions in a Court of another jurisdiction which granted 
injunctions against these same plaintiffs on the basis of a 
showing that they had violated the laws and regulations per¬ 
taining to the right to receive subsidy payments, the right 
of the United States to present equitable defenses and par¬ 
ticular defenses presented by the answers which if sus¬ 
tained as to facts would tend to defeat the plaintiffs in their 
alleged right to relief sought. After mature consideration 
of the matters involved, I have reached the conclusion that. 
the rights of the parties ought not to be determined upon 
motions for summary judgments. The authority of the 
Court to decide cases upon motions of this character should 
be exercised upon a definite conclusion that there are no 
issues as to fact remaining to be presented upon a trial on 
the merits. I cannot fairly reach such a conclusion in these ' 
cases as it seems to me that certain matters of defense if 
proven, may affect a proper decision upon the strictly legal 
points involved. With the entire picture before a Court 
sitting in a trial of the issues presented, a more satisfactory 
and intelligent conclusion may be reached and in addition, 
the cases placed in better shape for the review of an Ap¬ 
pellate Court if the same should be desired by either party. 

It seems to me that a better approach could be made 
593 toward defining and limiting the issues through pre¬ 
trial procedure than by a summary judgment process. 

I shall not attempt to add to the literature in a discus¬ 
sion of the highly controversial legal propositions presented 
as these should best be reserved for the analysis and de¬ 
cision of the Court upon whom the trial duty may fall. 
Suffice it to say that I am convinced that I cannot safely 
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proceed to adjudicate the rights of the parties upon mo¬ 
tions for summary judgments and for that reason orders 
will be entered overruling the same. 

594 Filed Mar 30 1948 

Order Overruling Motions for Summary Judgments 

The plaintiffs in the above entitled causes having filed 
their motions for summary judgments and said causes hav- 
ing been consolidated for the purpose of hearing on said 
motions and the matter having been presented upon oral 
argument of counsel and submission of memorandum briefs, 
and the Court now being fully advised in the premises: 

It is therefore hereby Ordered that said motions for sum¬ 
mary judgments be and they are hereby overruled and 
denied. 

i 

Dated: March 24, 1948. 

• _ ____ 

T. Blake Kennedy (Of Wyoming) 

Judge Assigned. 

595 Filed Apr 1 1948 

Notice of Intention to Apply for Allowance of Special j 

Appeal 

Notice is hereby given this 1st day of April, 1948 that; 
plaintiffs United Meat Company, Inc. and Federated Meat 
Corporation hereby intend to apply for allowance of a 
special appeal to the United States Court of Appeals for 
the District of Columbia from the order of this Court en¬ 
tered on the 30th day of March 1948 overruling said plain-1 
tiff corporations’ motions for summary judgment against 
said defendant Reconstruction Finance Corporation. 

Thubman Abnold, 

Abnold & Fobtas, 

1200-18th Street, N. W., 
Washington 6, D. C. 

April 1, 1948 Attorney for Plaintiffs . 
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352 Filed Jun 2-1948 

C. A. No. 2089-47. 

C. A. No. 2090-47. 

Order. 

Before Edgerton, Clark and Wilbur K. Miller, JJ. 

On consideration of the petitions for allowance of special 
appeals from the order of Mr. Justice T. Blake Kennedy 
entered in these causes on March 30, 1948, in the District 
Court of the United States for the District of Columbia, and 
of respondent’s objections to said petitions, and of peti¬ 
tioner’s reply thereto, It is 

Ordered by the Court that special appeals from said 
order be, and they are hereby allowed. 

Per Curiam. 

Dated June 1, 1948. 

A true Copy, 

Test: 

Joseph W. Stewart, 

Clerk of the United States Court of Appeals 
for the District of Columbia . 

• #•••••••# 

Appellants’ Note. 

[The material printed hereafter is not conceded by appel¬ 
lants to be a proper part of the record and is deemed to 
be irrelevant. It is printed only because the Court 
has advised that we must print it. It consists of some 
material from RFC’s Memorandum of Points and Au¬ 
thorities in opposition to the Motion for Summary 
Judgment filed below. It consists of three Appendices 
to the Memorandum purporting to be testimony taken 
by OPA investigators in private from a presumed 
stockholder of United and a presumed stockholder of 
Federated. It also includes a copy of an Opinion by 
Judge Kennedy which accompanied the findings and 
order set forth at pp. 39-41 and 89, 90 above. The 
Appellants will ask the court to tax the costs of print¬ 
ing this portion of the Appendix to the RFC.] 
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262 Filed Jan 29 1948 

Exhibit A 

Exhibit A to RFC’s Memorandum of Points and Authorities 
in Opposition to Plaintiffs’ Motions for Summary 
Judgment. 

C.A. 2089-47. 

C.A. 2090-47. 

Testimony of Meyer Kruglin, taken at the Office of Price 
Administration, 350 Fifth Avenue, New York 1, N. Y. on 
February 15, 1946. 

Appearances: 

Meyer Kruglin, 

Witness. 

Edwin M. Reiskind, 

Attorney for Witness. 

Milton Drexler, 

for Callman Gottesman, 

Chief Enforcement Attorney. 

Samuel Sanders, 

OPA Investigator. 

263 Examination of Meyer Kruglin, 365 East 98 Street, 
Brooklyn, New York. 

Mr. Sanders: Will you raise your right hand. Do you 
solemnly swear to tell the truth, the whole truth and noth¬ 
ing but the truth, so help you God? 

Mr. Kruglin: I do. 

Mr. Sanders: I want to advise you that you have certain 
constitutional rights. You can refuse to answer any ques¬ 
tion that may tend to degrade or incriminate you but if you 
give any false answer you make yourself liable to a charge 
of perjury which entails a jail sentence. 

Q. What kind of meat do you handle? A. I refuse to 
answer any question on the ground that it may incriminate 
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me and I make the same claim with regard to each and 
every question. 

Q. What kind of meat do you handle? A. Kosher meat. 

Q. And do you buy from Federated Meat Corporation? 
A. Only Federated. 

Q. How long have you been buying from the Federated? 
A. All the time. 

Q. When was the first time? A. More than a year—since 
January 1945. 

Q. Are you a member of the Federated Meat Corporation 
since its inception? A. Yes. 

Q. How did you become a member? A. I bought stocks. 

Q. Was there a membership meeting? A. Yes. 

Q. And the butchers came to the meeting? A. Yes. 

Q. Who talked about the corporation? A. Izzy Present. 
He gave advice to start to kill cattle and we make a cor¬ 
poration in order to have meat. 

Q. Were you asked to become a member? Did he ask 
you to become a member? A. He asked all of us. 

Q. How did he tell you to become a member? A. To buy 
shares. 

Q. How much were the shares? A. $500. 

264 Q. And that would entitle you to . . .? A. To 
buy meat. 

Q. Did he tell you you could get a certain amount of meat 
for each share that you bought? A. If,it is possible to get 
meat. 

Q. Did the amount of shares you bought determine the 
amount of meat you got? A. Yes. 

Q. Who is the president of the Federated Meat Corpora¬ 
tion? A. I don’t know. 

Q. Who did you do business with before? A. Slaughter 
houses. 

Q. The Federated Meat Corporation has meetings when? 
A. Every two weeks. 

Q. Do you attend these meetings? A. Very seldom. 

Q. How often do you attend? A. Once in two or three 
months. 
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Q. When was the last meeting you attended? A. About 
a month ago. I don't remember. 

Q. What was discussed at that meeting? A. It was dis¬ 
cussed the problem of the meat. The cattle cost a lot of 
money and in order to get cattle is very bad. 

Q. What did they determine to do about it? A. To get 
cattle. They were short of money. 

Q. What would you have to do? A. Buy more shares. 

Q. Who made the speech? A. Izzy Present. 

Q. Did he tell what the members would have to pay-r— 
would they all pay the same or different amounts? A. No. 

Q. Who tells you how much you have to pay? A. As 
much as I can pay. j 

Q. They don’t tell you how much to buy? A. No. 
265 Q. Is the amount left open? A. If the amount is 
left open and everyone gave five dollars the corpo¬ 
ration would go broke. 

Q. Did anyone tell you how much you have to chip in 
toward the shortages? A. Nobody. ; 

Q. How many shares of stock do you own? A. About 
12, 15 or 16 shares. I can’t tell you offhand. 

Q. Have you got those shares of stock with you? A. No. 

Q. Have you got them at home? A. No. 

Q. Where are they? A. By the lawyer. 

Q. Did you ever see the shares? A. No. 

Q. You don’t know exactly how many you own? A. I 
don’t know exactly what I paid in. j 

Q. You have your checks here? A. Sometimes I paid 
in cash. 

Q. Have you paid in cash? A. It is possible. I don’t 
remember. , 

Q. When did you make cash payments? A. I don’t re¬ 
member. 

Q. Do you have a book that shows your cash disburse¬ 
ments? A. No. 

Q. You’ve got to have one under the Regulation. You 
don’t know how much cash you paid out? A. I don’t re¬ 
member. 
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Q. These stocks were never issued to you? A. No. 

Q. You never saw the stock? A. By meeting I saw it by 
Lawyer Kranis. He had a book. 

Q. Did you receive any stock? A. No. I didn’t 
266 hold in my hand. 

Q. You haven’t got anything to show for your 
money? A. It was the stock by the lawyer. 

Q. Do you have anything to show for the amount of 
money you paid in? A. No. 

Q. On this check of March 5, 1945 for $500 to the Feder¬ 
ated Meat Corporation you have written “loan to Feder¬ 
ated Meat Corporation”. A. I don’t know who wrote it. 
I didn’t write it. 

Q. How is it on your check? A. It was put in. I don’t 
know. 

Q. Did you ever make a loan to the Federated Meat Cor¬ 
poration? A. I didn’t make a loan. 

Q. How did you send them your check? A. Sometimes 
by mail. 

Q. WTio does business with you in your store? A. No¬ 
body. 

Q. Who do you call up when you want more meat? A. I 
call the office—Henry or Louis—Louis Sass. 

Q. In other words you claim that someone wrote “loan” 
on your check but it wasn’t you and you don’t know who 
wrote it on your check. Is that what you claim? Some¬ 
one outside of yourself w r rote that on your check but you 
don’t know who it is? A. Yes. 

Q. Did you ever make a loan to the Federated Meat Cor¬ 
poration, either by cash or by check? A. I did sometimes. 

Q. When? A. I don’t remember. 

Q. How much did you loan? A. $500—$1000. 

Q. Do you expect these loans to be repaid to you? Do 
you expect Federated to repay these loans to you? 

Mr. Reiskind: Objection. There is nothing in the rec¬ 
ord to show that he did loan money. 

Mr. Kruglin: I don’t understand. 
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Q. Do you expect these loans to be repaid to you? A. I 
will get back. 

267 Q. You don’t have any record of these loans? A. 
No. 

Q. You have no security for them? A. I don’t under¬ 
stand. 

(Mr. Drexler took over the questioning of the witness at 
this point.) 

Q. Mr. Kruglin, what was the purpose of this check dated 
March 5,1945 ? A. That money was to buy shares. 

Q. How many shares did you buy with that check? A. 
One share for $500. 

Q. Mr. Kruglin, will you tell me, to the best of your 
knowledge, the approximate date of the meeting of the 
Federation at which the organization of Federated Meat 
Corporation was discussed? A. When it was started— 
December 1944. 

Q. Who spoke at that meeting? A. Many people spoke.! 

Q. Who presided at the meeting? A. Izzy Present. 

Q. What did Izzy Present have to say at that meeting? 
A. I don’t understand. Make it clear. 

Q. What did Izzy Present say about organizing Feder¬ 
ated? A. We should organize to buy cattle and kill our own 
cattle. I wanted to buy shares and be a member and have 
a slaughterer of our own. 

Q. Did you put any money into Federated in December 
1944? A. When we formed the corporation I bought stock. I 

Q. You paid by check or by cash? A. By check 

Q. How much money have you paid into Federated other 
than by check? A. I don’t understand. What do you 
mean? 

Q. Did you pay cash to the Federated at any time since 
the corporation was formed? A. I can say yes and I can 
say no. I don’t remember. 

Q. Have you brought all of your checks with you? A. I 
am short in one statement. 

Q. What month? A. I think September. 
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268 Q. Outside September you have brought all your 
checks with you? A. Yes. 

Q. From when to when do you have all your checks? A. 
January 1, 1945 to January 1, 1946. 

Q. You have testified that in December 1944 when you 
first joined the Federated Meat Corporation you bought 
four shares of stock. Did you pay the Federated Meat 
Corporation $2000 for your shares? A. Yes, I bought four 
shares. 

Q. Did you pay by check or by cash? A. I can’t tell you. 
A few checks or cash. I don’t remember exactly. I may 
have paid half cash and half by check. 

Q. I have here now the checks which you submitted and 
brought with you. We have taken out all of those checks to 
Federated and separated the checks which were used for 
the payment of shares or loans and those checks which you 
used to pay for meat purchases. Will you show me the 
checks used for the $2000 for the original purchase of stock 
from Federated? A. I am not sure but I think this is the 
one. Check dated January 16, 1945 for $500 made out to 
Federated Meat Corporation. I don’t see anymore. 

(The witness is looking through all the checks brought 
up, made out to Federated Meat Corporation.) 

Q. Did you look over these checks? Which checks of 
these were used for that original purchase. A. I don’t see 
them. 

Q. Again I ask you did you make that original purchase 
of stock by check or in cash? A. I don’t remember. 

Q. Did you make any purchases of stock in Federated in 
cash? A. I can’t say no, maybe yes. 

Q. What books do you have in your store? A. I have no 
books. I don’t keep any records. 

Q. Do you have a check book? A. No, I don’t keep a 
check book. 

Q. Where do you get your checks from? A. Which 
checks? From the bank. 
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Q. Do you have any book where you make an entry or a 
stub? A. No. 

Q. Do ygu keep a cash book? A. No. 

269 Q. Do you make a record of what you take in each 
day at the store? A. No. 

Q. Have you filed an income tax return for the year 
1944? A. Yes. 

Q. Have you filed an income tax return for the year 
1945? A. No. 

Q. Do you have an accountant? A. Yes. 

Q. What is his name? A. Lipshitz. 

Q. What is his first name? A. I don’t know. 

Q. What is his address? A. 25 Broad Street. • 

Q. Mr. Kruglin, you have handed to me herewith, a check 
book which has notations in it of checks which you have 
issued to Federated and to other people. Do you want to 
change your testimony which you gave a few minutes ago 
that you don’t have check books? A. I don’t keep them in 
order. 

Q. Why don’t you keep them in order? A. I don’t un-: 
derstand. I take the check from the bank. Sometimes I 
get a check from here or from someplace else. I don’t 
keep books. 

Q. Where are the rest of the books? A. I am saying to 
you—this book I keep. When I used out I throw them out. 

Q. Do you have any check books at home? A. No. 

Q. Do you want to change your testimony with regard to 
these books? A. Make it clear, how I explain to you be¬ 
cause I am not keeping these books. 

Q. Have you brought all of your books here today, ex- i 
cept for the month of September? A. I don’t look. I take 
them out. 

Q. I notice you don’t have any checks for January 1946, j 
Where are they? A. At home. I brought them for the 
vear. That is what I was told. 

270 Q. When Mr. Present spoke at the meeting of the 
Federation of Kosher Butchers in December 1944, 
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what was said about the purpose of the formation of the 
Federated, in other words, why was Federated formed? 
A. In order to get meat. 

Q. Why did you buy shares of stock? A. Because I 
wanted to have my store open. I wanted meat. 

Q. Whom did you pay the money to for the shares of 
stock? A. I don’t remember. 

Q. After the original purchase of the four shares of 
stock did you again buy shares in Federated? A. Yes. 

Q. How often? A. Three weeks, two weeks, after I got 
money I started to buy more shares. 

Q. Did I understand you to say that any time you had 
some money you sent it to Federated to buy stock? A. To 
buy stock. 

Q. How many shares of stock have you bought from De¬ 
cember 1944 to date? A. 14 or 15. 

Q. How many shares of stock in Tel. & Tel. have you 
bought to date? A. I don’t understand. 

Q. How many shares of stock in corporations other than 
Federated have you bought since December 1944? A. I 
never bought a stock. This stock I needed for my business. 

Q. Why did you continue to buy stock in Federated? A. 
Because that is the business—for business. 

Q. Because you couldn’t get meat unless you bought 
stock? A. I wanted to put in money in the business. 

Q. Unless you bought stock in Federated you couldn’t 
get any meat? A. We bought stock to buy cattle more. 

Q. So you bought stock in order that Federated should 
buy cattle? If you didn’t buy stock in Federated you 
wouldn’t get meat? A. I wasn’t forced to buy it but I 
bought it. 

Q. If you didn’t buy stock in Federated you wouldn’t get 
meat? A. I w’ould get meat. For how long could I stay 
open. : 

Q. Did Federated Meat Corporation sell meat to anyone 
who was not a stockholder? A. No. i 
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271 Q. On the check dated March 5,1944 there appears 
in the upper left hand comer “Loan to Federated 
Meat Corporation.” Did you put this over there? A. NoJ 

Mr. Drexler: I mark this Government Exhibit I, check 
dated March 5, 1944. 

Q. On check dated March 21,1945 made out to Federated 
Meat Corporation, in the sum of $700, there appears the 
word “Loan” under the number 3659989. Did you put that 
in your handwriting? A. No. That is not my handwriting, i 

Mr. Drexler: I mark this Government Exhibit II, check i 
dated March 21, 1945. 

Q. Did these words appear on the check when you made ; 
out the check and gave it to Federated? A. I didn’t see it. 

Q. Do you know who wrote that on the check? A. No. 

Mr. Mr. Kruglin, I show you a paper entitled Meyer 
Kruglin, 365 East 98 Street—Checks drawn on the Manu¬ 
facturers Trust Co., to Federated Meat Corporation, on 
which there appears under Column A a list of checks issued 
by you for the purchase of meat from January 12, 1945 to i 
December 31, 1945 and ask you if this is a true and accu- i 
rate statement of all of the meat purchases made by you 
between these dates, except for the month of September 
1945? 

Mr. Reiskind: Objection on the ground that that paper 
contains other figures not related to the purchase of meat. 

Mr. Drexler: You refer to Column B? This question re¬ 
fers specifically to Column A and I recall to you I made that 
clear at the beginning of the statement. 

Mr. Kruglin: It is true. 

Mr. Drexler: Under Column B we have listed the checks 
to the Federated other than the ones for the purchase of 
meat and the period covered is from January 16, 1945 to 
December 6, 1945 and ask you if all the checks listed under 
there were given to Federated and for what purpose they 
were given. A. They were given for stock. 

Mr. Drexler: The paper which the testimony referred 
to is now marked as Government Exhibit III. 
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Q. How many pieces of meat are yon entitled to a week? 
A. How much I use. Sometimes eight, sometimes seven, 
according to how the meat is selling. 

Q. How do you get your meat from Federated? Do you 
go there or they deliver? A. They deliver. 

272 Q. How is it determined how much you are to get? 
A. Sometimes I order two pieces. 

Q. How do you order? A. Through the telephone. 

Q. Who do you speak to? A. Henry or Louis. 

Q. Whatever you order you get? A. Yes. 

Q. Did you ever make any loans to the Federated Meat 
Corporation? A. No. 

Q. Do you have stock certificates for the money that you 
paid for the stock? A. Sure I have stocks. 

Q. Where are they? A. Lawyer Kranis. 

Q. Did you give it to Kranis? A. I asked him to keep 
for me. 

Q. You got the stock from Federated and gave it to 
Kranis? A. Yes. 

Q. Each time you got a stock certificate you turned it 
over to Kranis? A. Every certificate what I buy should be 
in Kranis’ possession. 

Q. Mr. Kruglin, you are testifying under oath. When 
you received a stock certificate from Federated you paid 
money to Federated and they gave you stock certificates? 
A. I didn’t hand him. 

Q. Did you ever have it in your hand? A. No. 

Q. What do you have either in your possession or your 
home or in your store to show how many shares of stock 
you own? A. My receipt is a check. 

Q. You have nothing else to indicate your ownership of 
stock except your cancelled checks? A. Yes. 

273 Q. Isn’t it a fact that you don’t know how many 
shares of stock you own in Federated Meat Cor¬ 
poration? A. I didn’t count it. I don’t know exactly how 
much I got. 

Q. Have you ever received a financial statement from the 
Federated Meat Corporation? A. No. 
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Q. Do you know if the corporation is making or losing 
money? A. I don’t know. 

Q. You haven’t brought your checks here for the month 
of January 1946. Did you buy any shares of stock in Janu¬ 
ary? A. Yes. 

Q. How many? A. I don’t know exactly—one or two. 

Q. Each share of stock cost $500? A. Yes. 

Q. Have you ever been shown a profit and loss statement 
of the Federated Meat Corporation? A. I don’t under¬ 
stand. • 

Q. Have you ever been shown a statement with regard 
to how much money they are making or losing in Feder T 
ated? A. Sometimes in a meeting they show everything. 

Q. Who ? A. The bookkeeper. He reads the whole state¬ 
ment. 

Q. What meetings are you talking about? A. Sometimes 
I go in for a half hour to the meeting of the Federated 
Meat Corporation. 

Q. Where was the last meeting held? A. 449 Eastern 
Parkway. 

Q. Were you there? A. Yes. 

Q. When was that? A. I don’t remember—about two or 
three weeks ago. 

Q. Was Izzy Present in charge of the meeting? A. He 
was there. 

Q. Did he speak? A. Yes. 

274 Q. What did he say? A. He explained how the 
business is, what the cattle cost. 

Q. Did he say the corporation was making money? A. 
The corporation doesn’t make money. 

Q. What did Izzy Present say about the corporation mak¬ 
ing or losing money? A. Losing money. 

Q. Isn’t it a fact that at these meetings Izzy Present tells 
the membership of Federated that they will have to pay a 
certain amount of money to make up the losses in the 
slaughtering operation? A. He said because the treasurer 
is very short in money to buy cattle and to buy more shares. 

Mr. Drexler: Examination closed. 



120 


Attached.: 

Government Exhibit I—Check dated March 5, 1945— 
$500. 

Government Exhibit II—Check dated March 21, 1945— 
$700. 

Government Exhibit III—List of checks drawn on Manu¬ 
facturers Trust Company, 1528 Pitkin Ave., Bklyn, to Fed¬ 
erated Meat Corp. 

275 Mever Kruglin—365 E. 98th Street, Brooklyn, N. Y. 

Feb. 15, 1945 


Checks drawn on Manufacturers Trust Co., 1528 Pitkin 
Avenue, Brooklyn, N. Y. (Federated Meat Corp.): 



A 


Oct. 

4, 

1945 

312.97 

Meat Purchases 

Oct. 

15, 

1945 

731.81 




Oct. 

22, 

1945 

404.22 

Jan. 

12, 1945 

$165.71 

Nov. 

3, 

1945 

709.32 

Jan. 

13, 1945 

461.73 

Nov. 

19, 

1945 

689.47 

Jan. 

23, 1945 

516.83 

Dec. 

6, 

1945 

795.04 

Jan. 

26, 1945 

369.56 

Dec. 

13, 

1945 

376.78 

Jan. 

27, 1945 

378.23 

Dec. 

31, 

1945 

910.72 

Feb. 

5, 1945 

372.44 





Feb. 

13, 1945 

411.28 



B 


Feb. 

19, 1945 

360.55 




Feb. 

27, 1945 

450.59 

Mar. 

5, 

1945 

$500.00 

Mar. 

12, 1945 

268.67 

Mar. 

21, 

1945 

100.00 

Mar. 

19, 1945 

400.79 

Mar. 

21, 

1945 

700.00 

Mar. 

26, 1945 

371.57 

Apr. 

16, 

1945 

250.00 

Apr. 

3, 1945 

437.12 

May 

2, 

1945 

1,000.00 

Apr. 

10, 1945 

191.37 

May 

15, 

1945 

400.00 

Apr. 

16, 1945 

610.64 

May 

31, 

1945 

400.00 

Apr. 

21, 1945 

574.48 

June 

13, 

1945 

500.00 

Apr. 

30, 1945 

490.52 

July 

18, 

1945 

325.00 

May 

8, 1945 

461.22 

July 

20, 

1945 

325.00 

May 

15, 1945 

429.54 

Nov. 

19, 

1945 

250.00 
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May 

21, 1945 

479.70 

Dec. 

6, 1945 

350.00 

May 

31, 1945 

378.08 

Jan. 

16, 1945 

240.00 

June 

6, 1945 

395.75 

Jan. 

16, 1945 

500.00 

June 

13, 1945 

507.19 

Feb. 

8, 1945 

425.00 

June 

21, 1945 

481.56 




July 

12, 1945 

544.80 

All 

checks for Sep- 

July 

18, 1945 

262.84 

, tember 1945 are 

miss- 

July 

30, 1945 

492.66 

ing. 



Aug. 

6, 1945 

227.32 

Government Exhibit 3 

Aug. 

20, 1945 

239.28 


Feb. 15, 1946 


276 
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Exhibit B to Memorandum of Points and Authorities in 
Opposition to Plaintiffs’ Motions for Summary Judgment 

Testimony of Harry Mars taken at the Office of Price Ad¬ 
ministration, 350 Fifth Avenue, New York 1, N. Y. on Feb. 1 
15, 1946. ! 

Appearances: 

Harry Mars, 

Witness, 

891 Clarkson Avenue, 

Brooklyn, N. Y. 

Samuel Saunders, 

OPA Investigator. 

Milton Drexler, 

for Callman Gottesman, 

Chief Enforcement Attorney. 

278 Mr. Drexler: Raise your right hand. Do you 
solemnly swear to tell the truth, the whole truth and 

nothing but the truth, so help you God? 

Mr. Mars: I do. 

Mr. Drexler: At this time I want to advise you of your 
constitutional rights—that you are testifying before a Gov- 
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ernment Agency. You have sworn to tell the truth. You 
don’t have to answer any question which may tend to de¬ 
grade or incriminate you. In the event I direct you to 
answer any question you must answer, in which event you 
are given immunity. 

Q. How long have you been in the butcher.? 

A. I refuse to answer because I am maybe incriminated by 
answering. 

Q. When did you begin to buy meat from United Meat 
Company? A. Sometime in September, October 1945. I 
am not sure exactly. 

Q. How long have you been in the kosher meat busi¬ 
ness? A. All my life. 

Q. How long have you been at the Clarkson Avenue 
store? A. Seven years. 

Q. You sell only kosher meat? A. Yes. 

Q. Who did you buy kosher meat from before you bought 
from United Meat Company? A. H. Nagel. 

Q. When did you last buy from H. Nagel? A. When 
thev were in business the last time. 

Q. How long was it? A. Three years ago. 

Q. How did you buy after you stopped buying from 
Nagel? A. Speculators. 

Q. Did you buy from anyone else at Johnson Avenue? 
A. I was buying from Graff. 

Q. Mr. Mars, Nagel went out of business in 1943. Who 
did you buy your kosher meat from in 1944? A. Specula¬ 
tors. 

279 Q. What are some of the names? A. Grauman. 

Q. Where is Grauman located ? A. He used to be on 
Sutter Avenue. He isn’t there anymore. 

Q. Are you a member of the Federation of Kosher But¬ 
chers? A. Yes. 

Q. How long have von been a member? A. Since I am 
a butcher. 

Q. Do you go to meetings? A. Yes. 
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Q. Do you always go to meetings? A. Not all the time. 

Q. How often do they hold meetings? A. About once a 
month. i 

Q. Where do they hold the meetings? A. Rogers Ave¬ 
nue Temple. 

Q. Who is president? A. Izzy Present. 

Q. Who are the other officers? A. I don’t know. 

Q. Who is the lawyer? A. Kranis. 

Q. And you have been attending meetings regularly for 
the last couple of years? A. On and off. 

Q. Did you attend the meetings of the Federation when 
they talked about the formation of the Federated? A. On 
and off. 

Q. Can you fix the approximate date of these meetings? 
A. I can’t remember. 

Q. About a year ago—more than that? A. Must be. 
280 Q. Who spoke at these meetings when Federated 
was to be formed? A. Izzy Present. 

Q. What did he say? A. I don’t know. Do you expect 
me to remember? 

Q. Yes. At the meetings of the Federation when Fede¬ 
rated was about to be formed did Izzy Present say that they 
were going to form a corporation to slaughter cattle? A. I 
didn’t see Izzy Present. I heard we were forming a slaugh¬ 
ter house to kill cattle. I can’t remember what Izzy Pres¬ 
ent said. 

Q. After United Meat Company was formed were you 
present at the meeting? A. No. 

Q. You were never at a meeting of the Federation when 
they discussed the United Meat Corporation? A. W"hen 
I went to the meeting they had already formed. 

Q. At the meetings of the Federation did Izzy Present 
speak about the United Meat Corporation? A. Off and on 
he does. 

Q. Wlien was the last meeting you went to? A. Of the 
Federation? 

Q. Yes. A. I don’t remember. 
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Q. How do you know how many shares to buy if you 
don’t go to meetings? A. We have meetings separate. 

Q. When was the last meeting of the United? A. Two 
weeks ago. 

Q. Who presided? A. Izzy Present. 

Q. Where was it held? A. On Troy Avenue. 

Q. What did Izzy Present say at the meeting? A. He. 
just gave a report about what was going on. 

Q. What did he say was going on? A. I can’t remem¬ 
ber everything. The accountant tells you how much stock 
you get, how much they buy. 

281 Q. He tells you how much meat you get with your 
shares of stock? A. He tells you that too. 

Q. What else did Izzy Present have to say? A. There 
is nothing else. 

Q. He tells you how much United is losing? A. The ac¬ 
countant tells you everything in the minutes. 

Q. He tells you how many shares of stock you have to 
buv? A. He read all the minutes there is. 

w 

Q. Does he tell you how many shares of stock you have 
to buy to get meat? A. I don’t know. 

Q. What does he tell you? A. I told you what he tells 
us. 

Q. When did you last buy shares in United? A. About 
two weeks ago. 

Q. How many did you buy? A. $500 worth. 

Q. That is one share? A. Yes. 

Q. Was that right after the last meeting? A. Before the 
last meeting. 

Q. Lets go back to the beginning. When did you first 
buy shares? A. In July. 

Q. The check dated July 2, 1945 for $2200—does that 
represent your first purchase in United? A. Four shares. 

Q. How much is each share? A. $500. $200 they need 
to fix up the place. 

Q. Who did you give this check to? A. I think the ac¬ 
countant took it. 
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Q. Do you know his name? A. No. 

Q. Do you get any meat from Federated? A. No. 

282 Not from Federated. 

Q. Who were you getting meat from before Feder¬ 
ation ? A. Cudahy. 

Q. After you bought the shares of stock in the corpora¬ 
tion. That is why you bought the shares? A. Yes. 

Q. How many pieces of meat are you entitled to get for 
your purchase of stock? A. Four pieces. 

Q. For how long a period of time did you continue to get 
four pieces of meat? A. I am getting all the time four- 1 - 
even more than four if they have it. 

Q. When did you buy stock in United? A. I don’t know. 
It is written down there. ; 

Q. How many shares of United do you own at the present 
time? A. Five shares. 

Q. How much have you paid? A. About $2500. 

Q. At the meetings of United, between July 2 and the 
meeting that you attended two weeks ago, has Izzy Present 
presided at each meeting that you attended? A. What do 
you mean presided? 1 

Q. Was he in charge? A. Most of the times they would 
vote for chairman. j 

Q. At these meetings did Izzy Present say that in order 
to get the slaughter house going the stockholders would 
have to subscribe to more shares of stock? A. I don’t 
know. 

Q. What did he say? A. I sit in the back. I kibitz. 

Q. In order to get meat from United you have to invest ; 
money in it? A. Yes. 

Q. Did you ever lend money to United? A. I bought j 
stock. I 

283 Q. Did you ever receive a financial statement 
from United Meat Company? A. No. 

Q. Did you ever receive a statement as to whether they 
are making money or losing money? A. No. 
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Q. Yet you kept buying shares of stock in the company 
because you knew if you didn’t buy stock you didn’t get 
meat? A. You are answering the question. 

Q. If you didn’t buy shares of stock you didn’t get 
meat? A. I never tried it. 

Q. What books and records do you keep? A. My check 
book. 

Q. Any other records? A. Except that I pay out to 
help. 

Q. WTiat kind of book is that? A. A Social Security 
book. 

Q. Do you keep any record of your cash you take in every 
day? A. No. 

Q. WTiere is your bank account? A. Manufacturers 
Trust Company. 

Q. On Church Avenue? A. Yes. 

Q. Have you any other account? A. Williamsburg Sav¬ 
ings Bank. 

Q. How long have you had this account? A. Four or 
five years. 

Q. Where did you get the money to make out this check 
for $2200? A. I had it. 

Q. Where? A. In the bank. 

Q. In the Manufacturers Trust Company? A. My wife 
had it in the bank, in the house. I deposited it. 

284 Q. Where did you get the money to buy the shares 
of stock from then on? A. We were working—mak¬ 
ing a living. My wife works with me. 

Q. You are buying shares of stock? A. Yes. 

Q. Did you invest in any other company—A. T. & T., 
U. S. Steel? You own shares in any other company? A. 
No. 

Q. Did you ever try to sell these shares? A. No. 

Q. Was there any market for them? A. I got money 
back. First I bought four shares and then they gave me 
back $1,000. 
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Q. Is that where that $500 check for cash comes in? A. 
Yes. I deposited it in the bank. 

Q. l 7 ou took out two checks for $500? A. Yes. 

Q. Why did you do that? A. I put it in the savings ac¬ 
count. 

Q. Will you bring it in next week? A. Yes. 

Q. "Where do you live ? A. 207 East 52 Street, Brooklyn. 

Q. Did you file an income tax return for the year 1944? 
A. Yes. 

Q. Did you file an income tax return for the year 1945? 

A. Not yet. My accountant... 

Q. What is the name of your accountant? A. Kaufman!, 
904 Utica Avenue. 

Q. Have you brought with you all your invoices and 
checks showing the purchases of meat from the United from 
July to date? A. You have 90%. 

285 Q. Have you brought your checks for the payment 
of stock? A. Yes. 

Q. Did you purchase any stock from United and paid for; 
it other than by check? A. No. 

Q. Have you ever made any cash payment to United Meat 
Company? A. No. 

Q. Have you ever made a cash payment to Izzy Present ? 
A. No. 

Q. Mr. Mars, I show you a piece of paper with your name ! 
on it with a listing of meat purchased from United from 
March 1945 to January 28, 1346, under Column A, with the 
dates of the checks and the amounts. Does this represent 
an accurate transcription of the records you have brought 
with you today for all of your purchases from the United? 
A. Yes. • 

Q. Under Column B, we have made a list of checks made 
out to United other than checks for meat purchases. Does i 
this represent checks for the purchase of stock? A. Yes. 

Mr. Drexler: I mark this Government Exhibit I dated i 
February 15, 1946. 

Q. Do you have the stock certificates? A. No. 
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Q. Did you ever receive any stock certificates from the 
United? A. No. 

286 HARRY MARS 

891 Clarkson Avenue 
Brooklyn, New York 

Checks Drawn On: 

Manufacturers Trust Co., 5007 Church Avenue, Brook¬ 
lyn, New York 


(United Meat) 
Meat Purchases 

A 


Check No. 

22 

Sept. 3,1945 

$ 82.99 

38 

Sept. 10, 1945 

133.15 

43 

Sept. 17,1945 

259.05 

53 

Sept. 24, 1945 

185.91 


Sept. 28, 1945 

197.13 

64 

Oct. 8, 1945 

171.96 

74 

Oct. 15, 1945 

180.46 


Oct. 22,1945 

223.22 

67 

Oct. 29, 1945 

179.35 

3 

Nov. 5, 1945 

164.41 

13 

Nov. 13, 1945 

187.41 


Nov. 19, 1945 

160.98 


Nov. 26, 1945 

154.98 


Dec. 3, 1945 

174.60 


Dec. 10, 1945 

126.31 


Dec. 17, 1945 

241.36 


Dec. 26, 1945 

140.06 

1002 

Jan. 7, 1946 

309.31 

1006 

Jan. 12, 1946 

201.68 

1019 

Jan. 21, 1946 

173.71 

1031 

Jan. 28, 1946 

205.52 
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B 


Check No. 
50 

Sept. 19, 1945 

$ 250.00 

65 

Oct. 8,1945 

100.00 


Nov. 19,1945 

150.00 

48 

Nov. 29, 1945 

150.00 

4 

Nov. 5, 1945 

25.00 


Dec. 10, 1945 

150.00 


Dec. 26, 1945 

150.00 

1003 

Jan. 7, 1946 

300.00 

1007 

Jan. 12, 1946 

100.00 

1014 

Jan. 15,1946 

500.00 


July 2, 1945 

$2,200.00 
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Part of Exhibit C to Memorandum of Points and Authori¬ 
ties in Opposition to Plaintiffs’ Motions for Summary 
Judgment. 

Opinion. 

United State District Court i 

Eastern District of New York 

Civil Action File No. 4941. 

Chester Bowles, Price Administrator, Office of Price 
Administration, Plaintiff, 
v. 

Federated Meat Corporation, Isidore Botkin, Max Young, 
Oscar Spitalnick, Joseph Feigelman, Irving Schwartz, 
Defendants. 

Appearances: 

Paul L. Ross, Regional Enforcement Executive, Call- 
man Gottesman, Isidore Fried (by Albert I. Schmal- 
holz), Attorneys for Plaintiff. 

i 

Max L. Finkelstein, Attorney for Defendants. 

Kennedy, D. J.: 

Plaintiff asks for a temporary injunction restraining the 
defendants temporarily against the violation of Revised 
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Maximum Price Regulation No. 169. While, as I shall point 
out later, cases similar to the one at bar have arisen, this 
is not what might be called the ordinary situation where the 
enforcement of the price regulation is sought. 

The defendant, Federated Meat Corporation, was organ¬ 
ized on December 27, 1944. The plan of organization pro¬ 
vided that retailers who desired to purchase beef from the 
corporation must purchase three shares of the corporate 
stock, at the price of $500.00 per share. One hundred four 
retailers subscribed under these conditions. 

On January 2nd, 1945, the defendant corporation com¬ 
menced to slaughter and deliver beef. On January 16,1944, 
each stockholder-purchaser was assessed the sum of $240.00, 
and the papers suggest very strongly that if any stockholder 
defaulted in the assessment, he would get no further 
288 beef. At about that same time each stockholder was 
required to buy an additional share of stock which 
cost him $500.00, and I believe that the additional purchase 
was also a condition of the further sale of the beef. 

On January 31st, 1945, some twenty-one additional re¬ 
tailers became stockholders. On February 16, 1945, each 
stockholder was assessed the sum of $340.00. 

Of course, the beef was invoiced by the corporation to the 
retailers at ceiling prices. But the plaintiff contends that 
the plan is nothing more than a device to evade the price 
limitations imposed by the regulation. 

On February 25, 1945, Judge Galston granted a tempo¬ 
rary injunction which on March 5,1945, he modified in such 
wise as to permit the defendant corporation to sell beef, pro¬ 
vided that it sold at ceiling prices, and further provided that 
no assesments were levied against stockholders. 

In opposition to the application, the defendant submits 
affidavits to the effect that sometime in 1944, retailers be¬ 
gan to find that they had no sources of supply and that as 
a result they desired to form a partnership to pool their 
finances, sharing profits and losses. Counsel apparently 
then advised that this would be cumbersome—that a cor- 
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poration was more convenient. Thereupon, the plan which 
I have outlined was adopted. Defendants say that the cor¬ 
poration supplied 18 individual butchers who were not 
stockholders or financially interested in the corporation, and 
also that the amount of meat supplied to stockholders was 
not proportioned upon their stockholdings but only upon 
their needs. It is further asserted in the answering affi¬ 
davits that since the issuance of the temporary restraining 
orders “outside customers” of the defendant, Federated 
Meat Corporation, have increased in number from 16 to 
68. I take no v cognizance of the fact last mentioned 
289 because when on March 5th, 1945, the defendant, Fed¬ 
erated Meat Corporation procured Judge Galston to 
modify his temporary restraining order, this was done on 
the very basis that there would be additional outside cus¬ 
tomers. It is a situation which has occurred not only 
since the commencement of the action, but also since the is¬ 
suance of a temporary restraining order, and it has no beard¬ 
ing on the question whether a temporary injunction should 
issue. 

The only question before me for decision is whether the 
plan under which defendant, Federated Meat Corporation, 
is organized produces a violation of Revised Maximum 
Price Regulation No. 169. Obviously, it does. The in¬ 
dividual butcher-stockholder buys his meat from the cor¬ 
poration at ceiling prices. Later, and in at least one in-^ 
stance only two weeks later, he is compelled by assessment' 
to pay his proportion of the “loss” which the corporation 
sustained. Clearly, the net result is that the butcher-stock-; 
holder pays more for the meat purchased than his neighbor 
who happens not to be operating under a similar arrange¬ 
ment. This is exactly what the Second War Powers Act 
■was designed to prevent, and it is of no consequence that 
butcher-stockholders did not receive meat in exact propor¬ 
tion to their stockholdings. The latter fact if it be a fact 
(and I do not find that it is), merely has the effect of switch- i 
ing a portion of the overpayment from the individual pur- I 
chaser to the group. j 
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Judge Clancy writing in Bowles v. United Bronx Butch¬ 
ers Corporation, et al. (not yet reported; decided April 23, 
1945; S. D. N. Y.) was dealing with a situation much like 
that in the case at bar. He held that such an assessment 
was a charge in violation of the Revised Maximum Price 
Regulation No. 169 (see 1364.406 (a)). The section last 
cited is aimed at evasion of the Revised regulation 
290 and prohibits any charge, privilege, tying agreement, 
or other trade understanding which will have the 
effect of producing violations of the price ceilings. 

It is urged by the defendant that Judge Clancy’s case 
does not rule this one because (1) in the United Bronx 
Butchers Corporation case there were no “outside custom¬ 
ers”; whereas in the case at bar there were 18; (2) in the 
Bronx case there was a direct proportion between the 
amount of stock and the purchasers; whereas in this case 
there is not; and (3) in the Bronx case there was a direct 
proportion between assessments and purchasers; whereas 
in the case at bar there is no such relationship. 

I do not believe the distinctions asserted to exist be¬ 
tween the corporate plan under consideration in the case at 
bar and the corporate plan in the Bronx case, are so sub¬ 
stantial that they call for the application of a principal dif¬ 
ferent than the one which Judge Clancy applied. The ra¬ 
tionale of his decision is that where a scheme violates the 
evasion section it is to be determined not so much by it a 
form as by its effect upon the market. It seems to me that 
the inevitable effect of the scheme here under discussion is 
to permit butcher-stockholders to pay more for their beef 
than do their competitors. That this would destroy the 
purpose and functioning of price regulation cannot be dis¬ 
puted. And even if the assessments and sales are not pro¬ 
portioned directly on stockholdings, they would inevitably 
tend to become so, human nature under economic pressure 
being what it is. 

It is said in behalf of the defendant corporation that there 
is no prohibition in State or Federal Law against the levy- 
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mg of assessments upon stockholders. Of course, that is so. 
But if the defendants mean to imply that the absence of 
such a prohibition permits the machinery of corporate 
assessments to be used as a means of violating price regula¬ 
tion, then I think their position is wholly untenable. 
291 On the argument, counsel for the defendants, 
stated that the assessment procedure had been dis¬ 
continued, and that defendants were willing to be restrained 
against it. However, questioning on this point elicited that 
the discontinuance of the assessment procedure would 
naturally result in the disappearance of the assets of the 
corporation. It also became clear that when this happened, 
the defendants intended to sell new stock to replenish tl*e 
assets of the corporation. Obviously, such a procedure is 
merely a substitute for the use of assessments; by the same 
token, it would be merely a slightly different form of 
evasion. The application is granted. 

Settle order on notice. 

Harold M. Kennedy, 

United States District Judge . 

[The rest of Appendix C consists of the Findings of Fact 
set forth at pp. 39-40 above and the order which ap^ 
pears at pp. 89, 90 above.] 
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Table Appearing on Page 21 of Defendant’s Memorandum 
in Opposition to Motion for Summary Judgment. 


United Meat Company, Inc. 



Net Cost 

Maximum 

Permissible 

Net 

Net Overage 
Percent 
(Nearest 

Period 

of Cattle 

Cost 

Overage 

Percentage) 

4/2-4/30,1945 

$361,031.32 

$350,457.54 

$10,573.78 

103 

5/1-6/3,1945 

459,624.01 

451,398.46 

8,225.55 

102 

6/4-6/30,1945 

593,640.33 

586,952.69 

6,687.64 

101 

7/2-7/31,1945 

642.568.71 

631,656.47 

10,912.24 

102 

8/1-8/30,1945 

587,726.82 

568,794.71 

18,932.11 

103 

8/31-9/27,1945 

538,383.43 

515,687.28 

22,696.15 

104 

9/28-10/25,1945 

429,830.02 

410,119.71 

19,710.31 

105 

10/26-11/29,1945 

649,685.82 

606,213.66 

43,472.16 

107 

11/30-12/27,1945 

579,273.76 

530,035.55 

49,238.21 

109 

12/28/45-1/31/46 

769,637.33 

714,651.16 

54,986.17 

108 

2/1-2/28,1946 

559,393.41 

536,449.15 

22,943.26 

104 

3/1-3/28,1946 

229,699.24 

221,588.90 

8,110.34 

104 

Federated Meat Corporation 

4/2-4/30,1945 $408,888.52 

$399,104.62 

$ 9,783.90 

103 

5/1-6/3,1945 

460.030.28 

447,803.08 

12,227.20 

103 

6/4-6/30,1945 

479,809.50 

469,965.21 

9,844.29 

102 

7/2-7/31,1945 

528,308.80 

509,659.87 

18,648.93 

104 

8/1-8/31,1945 

533,977.85 

510,458.98 

23,518.87 

105 

9/1-9/30.1945 

391,179.78 

377,399.29 

13,780.49 

104 

10/1-10/31,1945 

432,312.74 

414,941.05 

17,371.69 

104 

11/1-11/30,1945 

471.774.50 

443,442.69 

28,331.81 

106 

12/1-12/31,1945 

495,672.04 

453,747.87 

41,924.17 

109 

1/1-1/31,1946 

596,564.92 

542,346.43 

54,218.49 

110 

2/1-2/28,1946 

473,424.90 

447,907.26 

25,517.64 

106 

3/1-3/31,1946 

227,803.39 

215,580.49 

12,222.90 

106 
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United States Court oi Appeals 

i 

Foe the District of Columbia. 


No. 9844 

United Meat Company, Inc., Appellant, 

v. 

Reconstruction Finance Corporation, Appellee. 


No. 9845 

Federated Meat Corporation, Appellant, 

v. 

Reconstruction Finance Corporation, Appellee . 


Special Appeals from the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

These are special appeals from an order of the District 
Court of the United States for the District of Columbia 
(Kennedy, J., of Wyoming, assigned) overruling appel¬ 
lants’ motions below for summary judgment. The cases 

were consolidated below. By order of June 1, 1948, this 

! 


o 


Court allowed the special appeals (Joint Appendix 108). 

Jurisdiction of this cause below was based on sections 
11-301, 11-305 and 11-306 of the District of Columbia Code, 
and the Federal Declaratory Judgment Act, Act of June 
14,1934 as amended, U. S. Code App., title 28, sec. 400 (J. A. 
2, 6). Jurisdiction of this Court is conferred by section 
17-101 of the District of Columbia Code. 

STATEMENT OF THE CASE. 1 

In 1943, the federal government initiated a program of 
subsidies for slaughterers of livestock, as an integral 
part of its war-time stabilization structure. In order to 
keep down retail meat prices, it was essential to hold or 
reduce the ceilings at the slaughterer level. Yet the 
slaughterer’s costs were constantly rising as the uncon¬ 
trolled prices for live cattle mounted. 

The Director of Economic Stabilization, therefore, re¬ 
quired the Reconstruction Finance Corporation (origi¬ 
nally, RFC’s subsidiary, Defense Supplies Corporation) 
to pay to slaughterers certain amounts per pound of cattle 
slaughtered. By this system of absorbing some of the 
slaughterer’s cattle costs, the OP A was able to “validate 
a lower level of maximum prices [for the sale of the slaugh¬ 
terers’ products] than otherwise would have been permis¬ 
sible” under the Emergency Price Control Act of 1942. 2 
Indeed, the subsidy as originally introduced compensated 
slaughterers for a 10% rollback in their ceiling prices. 3 It 
was, therefore, not a bounty, but compensation for actual 
loss caused by government controls. 


1 All facts recited are admitted and uncontcstcd. The appellee filed no affidavits in 
opposition to appellants’ affidavits, depositions, and answers to interrogatories, filed 
below in support of the motion for summary judgment. 

2 See Armour & Co. v. RFC, 162 F. (2) 918, 922 (Emer. Ct. App.). On the 
history and purposes of the meat subsidy program see also Armour & Co. v. Bowles, 
148 F. (2) 529 (Emer. Ct. App.); Earl C. Gibbs, Inc. v. Defense Supplies Corp., 155 
F. (2) 525 (Emer. Ct. App.). 

3 Earl C. Gibbs, Inc. v. Defense Supplies Corp., 155 F. (2) 525, 526 (Emer. Ct. 
App.); Armour & Co. v. Bowles, 148 F. (2d) 529, 532 (Emer. Ct. App.). 
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The regulation governing the meat subsidy operations 
in this case is Directive 41 of the Director of Economic 
Stabilization (10 F. R. 4494). 

Under the specific terms of this Directive, United Meat 
Company and Federated Meat Corporation, the appellants 
herein, became entitled to subsidy payments of $225,573,66 
and $169,921.27, respectively (J. A. 21, 32), for cattle 
slaughtered by them from December 1945 through March 
1946 (J. A. 2, 6, 9, 13). 4 

The RFC, the appellee herein, has refused to pay the ap¬ 
pellants these sums (J. A. 9, 13, 21, 32), which are so long 
overdue. This refusal it attempts to justify by the so- 
called “withholding” provisions of Directive 41. These 
provisions direct RFC to withhold payments of subsidies, 
otherwise due to a claimant for any monthly accounting 
period, if: 

(a) there is a pending criminal prosecution against the 
claimant for alleged violations of OPA meat regulations 
during the accounting period (sec. 7(b)(1), Directive 41, 
Appendix A herein); or 

(b) there is a determination by a court that the claim¬ 

ant violated a substantive provision of an OPA meat regu¬ 
lation during the accounting period (sec. 7(b)(2), Directive 
41, Appendix A herein). 1 

The undisputed facts are, however, that: 

(a) There is no pending criminal prosecution against 
either appellant. Criminal informations issued against 
the appellants on February 14, 1946, charging OPA viola-, 
tions, were dismissed, on motion of the U. S. Attorney, 
on July 9, 1946, as being without evidentiary foundation 
(J. A. 85, 101, 102). 

(b) There is no court determination that either appel¬ 
lant violated any provision of an OPA regulation during 

4 The amounts are those stated by RFC (J. A. 21, 32), determined after an i 
audit of appellants’ books by RFC accountants (J. A. 67, 68), and have been 
accepted by appellants (J. A. 73). 
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any period relevant to Directive 41, with the possible 
exception of two preliminary injunctions. These, as will 
subsequently appear, were not determinations of violations. 
In any case, even EFC does not claim that they were such 
determinations for more than one month for each appel¬ 
lant. Even RFC, therefore, relies on these preliminary 
injunctions only as a partial defense—in the amount of 
$78,337.89 to United’s claim for $225,573.66 (J. A. 22), 
and of $58,060.21 to Federated’s claim for $169,921.27 
(J. A. 33). 

The record shows that in view of these facts, RFC finally 
decided it would pay appellants’ claims, less the amounts 
covered by the alleged partial defense, and instructed the 
Federal Reserve Bank to draw the necessary checks (J. A. 
55). Before appellants learned of this decision, however, 
they instituted suit. Thereupon, the Department of Jus¬ 
tice asked RFC to cancel its paying instructions, and RFC 
did so (J. A. 54, 55). In short, the only reason the 
bulk of appellants’ claims has not been paid is that they 
allowed themselves to be worn out a few days too soon 
by their negotiations with RFC for payment without liti¬ 
gation. • 

In its answers to the complaints, the RFC (or, more 
precisely, its over-zealous counsel, the Department of Jus¬ 
tice) filed so-called counterclaims (J. A. 10, 11, 14, 15). 
The gist of these counterclaims is that RFC seeks an op¬ 
portunity to prove, at this late date, that the appellants 
violated OPA regulations and to have a determination to 
that effect made by the District Court for the District of 
Columbia. 

The appellants contend, as will appear, that the so- 
called counterclaims are beyond the District Court’s juris¬ 
diction, and are invalid for other reasons as well. It 
should also be pointed out, however, that the counter¬ 
claims seek to relitigate alleged violations which the gov¬ 
ernment sought to prove in nine different actions (see list 
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p. 15, infra > footnote 6), without obtaining a single final 
judgment in its favor. 

The appellants filed a motion for summary judgment 
below (J. A. 73), which the District Court denied (J. A. 
107). It is the order denying these motions to which these 
special appeals are addressed. ; 

Appellants contend: 

(1) The appellants have, on the undisputed facts, law¬ 
ful claims for subsidy payments, representing solemn 
government obligations. 

(2) Under the clear language of Directive 41, which 
concededly controls, these obligations should have been 
paid a long time ago and should be paid now. 

(3) The defenses and counterclaims urged by RFC 
are without merit in law, even if their factual assertions 
be accepted, and are clearly only a continuation of the 
harassing and groundless litigation to which the appellants 
have been subjected. 

; 

(4) Accordingly, summary judgment should have been 
granted in appellants ’ favor. 

i 

REGULATIONS INVOLVED. 

Appendix A hereto contains the pertinent portions of 
Directive 41 of the Office of Economic Stabilization. Ap¬ 
pendix B contains the pertinent portions of OPA Enforcer 
ment Instruction No. 21. 

i 

STATEMENT OP POINTS ON APPEAL. 

The trial court erred in denying appellants’ motions for 
summary judgment because: 

(a) Appellants were entitled to judgment on the undis¬ 
puted facts; 

(b) appellee’s counterclaims fail to state a cause of 
action and are not within the court’s jurisdiction; and \ 

(c) the allegations of appellee’s counterclaims do not 
constitute a valid defense. 
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SUMMARY OF ARGUMENT. 

L Section 4 of Directive 41 of the Director of Economic 
Stabilization requires RFC to pay slaughterers certain 
amounts per pound of cattle slaughtered by them after 
May 1,1945. Appellants have a cause of action to recover 
unpaid moneys due them under the Directive. The Direc¬ 
tive, having been issued under statutory authority, is bind¬ 
ing on RFC (which concedes as much). Moreover, the meat 
subsidies are not bounties, but are compensation earned 
by appellants. Under the cases, payment of the subsi¬ 
dies can be withheld only for reasons provided for by the 
Directive, and no such reasons apply here. Appellants 
are also entitled to recover by reason of the additional 
specific provisions of section 7(b)(1) of the Directive. 
These provisions direct payment forthwith, upon dismissal 
of a criminal prosecution, of subsidy money withheld or 
recaptured pending the prosecution. 

II. This is not an unauthorized suit against the govern¬ 
ment. It is expressly permitted by the statute which 
empowers RFC to sue and be sued. Under Supreme Court 
cases, the RFC, a corporation, does not have the sovereign’s 
immunity even though it acts on behalf of the United 
States (as it always does), and whether or not its funds 
are appropriated. Moreover, the action will lie, both at 
common law and under the Administrative Procedure Act, 
as injunction or mandamus to compel the paymaster, the 
RFC, to pay funds as required by law. 

III. A. The counterclaim is beyond the District Court’s 
jurisdiction. It seeks to have the court determine that 
appellants have violated OPA regulations. But Directive 
41 authorizes withholding of subsidies only if there already 
exists a judicial determination of OPA violations. Hence 
the counterclaim seeks not to declare existing rights, which 
is the only jurisdictional basis under the Declaratory Judg¬ 
ment Act, but to make findings which would create new 
rights. 
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Furthermore, such a determination would have no opera¬ 
tive effect. It would not supply a basis for plenary actions 
under the OPA act since these are now barred, nor would 
it be a “judicial determination” under Directive 41, 
which contemplates only determinations in plenary actions 
under the OPA act. 

Also, the detailed statement of remedies under the OPA 
act excludes other remedies—including the RFC’s novel 
counterclaim for a declaratory judgment. This is particu¬ 
larly true in view of the termination of the OPA act. 

B. The injunctions 'pendente lite do not supply a partial 
defense since they are not determinations of violations 
under Directive 41. These preliminary injunctions are now 
moot. But in addition, preliminary injunctions do not 
determine facts which go to the merits. The Directive’s 
use of the word “determination” and administrative con¬ 
struction thereof also denote final judgments. Finally, the 
preliminary injunctions here certainly are not determina¬ 
tions of OPA violations since no findings of such viola¬ 
tions were made and proposed findings to that effect in fact 
were rejected by the court. 

C. Alleged OPA violations which have not been judi¬ 
cially found do not supply a defense under the express; 
terms of Directive 41. And only the Directive governs. 

IV. Appellants should be awarded interest for the period 
the subsidies were unlawfully held. Under its statute and 
Supreme Court decisions, RFC does not have the govern¬ 
ment’s immunity from interest, hut stands as a private 
litigant. 
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ARGUMENT. 

The Trial Court Erred in Denying Appellants’ Motions for 

Summary Judgment. 

I. Appellants Have a Cause of Action for Non-Payment 
of Subsidies Under Directive 41. 

Section 4 of Directive 41 provides: 

Reconstruction Finance Corporation is directed to 
pay the following rates by grades for cattle slaughtered 
on and after May 1, 1945: . . . 


This is followed by a schedule of amounts payable per 
pound by grades. 

The appellants slaughtered cattle in December 1945, 
January, February and March 1946, during which period 
the Directive’s command was operative. At the rates 
specified in the Directive, and for the quantities slaugh¬ 
tered, the appellants are entitled to $225,573.66 and 
$169,921.27, respectively. In complaining for the non¬ 
payment of these amounts the appellants clearly state 
a cause of action. 

Directive 41, being a governmental regulation issued 
under statutory authority, has the force and effect of law. 5 
It is therefore binding on the RFC, which is the disburs¬ 
ing agent of the payments which become due thereunder. 
Indeed, the RFC does not challenge either the validity 
or the controlling effect of the Directive (under which it 
has paid many millions of dollars). 


5 The meat subsidy program and the regulations thereon were authorized by 
sec 2 (e) of the Emergency Price Control Act, 50 U. S. C. Appendix sec. 902 
(e). Illinois Packing Co. v. Snyder, 151 F. (2d) 337 (Emer. Ct. App.); 
Illinois Packing Co. v. Bowles, 147 F. (2d) 554 (Emer. Ct. App.). The 
Director of Economic Stabilization was given “overriding authority” over 
the subsidy program, including RFC’s disbursing activities thereunder, by 
Executive Order 9250 (50 U. S. C. A. Appendix sec. 901 note, 7 F. R. 7871), 
in turn authorized by the Stabilization Act of 1942 (56 Stat. 765, 50 
TJ. S. C. A. Appendix secs. 961, 962). Illinois Packing Co. v. Snyder, supra; 
Armour 4r Co. v. RFC, (Emer. Ct. App.) supra; Atlantic Meat Co. v. RFC, 69 
F. Supp. 32, 33 (D. Mass.). 


9 


A cause of action obviously lies to compel payment even 
of governmental bounties by the disbursing officer thereof 
when payment is required by statute or by an administra¬ 
tive regulation authorized by statute. The case is even 
stronger here, since the meat subsidies are not bounties 
but are compensation to the slaughterer for ceiling prices 
which, absent the subsidies, would have been illegal and 
confiscatory. Illinois Packing Co. v. Snyder, 151 F. (2d) 
337, 339 (Emer. Ct. App.); Armour & Co. v. Bowles, 148 
F. (2d) 529, 532 (Emer. Ct. App.); Rosenthal v. Porter, 
158 F. (2d) 171, 174, 175 (Emer. Ct. App.). In Armour 
& Co. v. RFC, 162 F. (2d) 918, the Emergency Court of 
Appeals stated: 

We have also previously pointed out that these sub¬ 
sidies were not mere gratuities or bounties but were 
closely articulated with the price-control program and 
operated as compensatory in nature so as to validate 
a lower level of maximum prices than otherwise would 
have been permissible under the standards laid down 
in the Act for the guidance of the Price Administrator. 


The meat subsidy was originally introduced in 1943 to 
compensate slaughterers for a 10% rollback in their ceil¬ 
ing prices. Earl C. Gibbs, Inc. v. Defense Supplies Corp., 
155 F. (2d) 525, 526 (Emer. Ct. App.); Armour & Co. 
v. Bowles, 148 F. (2d) 529, 532 (Emer. Ct. App.). 

These subsidies were, in effect, part of the price received 
by the slaughterer for the sale of his product. RosentJtal 
v. Porter, supra; Armour & Co. v. Bowles, supra. A 
slaughterer, therefore, earned the subsidies, and a refusal 
to pay earned subsidies is a deprivation of property rights. 
Accordingly, a slaughterer has standing to challenge the 
validity of restrictions on subsidy payments ( Armour <& 
Co. v. RFC, supra; Illinois Packing Co. v. Snyder, supra; 
Earl C. Gibbs, Inc. v. Defense Supplies Corp., supra; Illi¬ 
nois Packing Co. v. Henderson, 156 F. (2d) 1000), whereas 
a recipient of a bounty ordinarily cannot challenge the 
validity of the law providing for the bounty. And if a 
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slaughterer may insist that the subsidy regulation be valid, 
certainly he may also insist that it be observed. 

It is clear, furthermore, that where a subsidy regulation 
(in this case Directive 41) requires payment, the disbursing 
officer may not refuse payment on any ground other than 
those specifically set forth in the regulation. Maloney 
Packing Co. v. RFC, 159 F. (2d) 717 (Emer. Ct. App. 1947). 
In this case the subsidy regulation established a special 
subsidy for non-processing slaughterers who were not 
“affiliated with” meat processors. The claimant Com¬ 
pany was a non-processing slaughterer, but the RFC re¬ 
fused to pay it the special subsidy on the grounds- that the 
wife of the sole shareholder owned all the stock in another 
corporation which was a meat processor. The RFC 
claimed that this husband-wife relation constituted “affilia¬ 
tion” under the subsidy regulation. The Emergency Court 
of Appeals pointed out that “affiliation” was defined by 
the regulation to include only relations of ownership or 
indebtedness between two companies. It held, therefore, 
that the husband-wife relationship was not affiliation within 
the terms of the regulation, and that the special subsidy 
had to be paid. The Court stated that the Directive could, 
reasonably and validly, have included the husband and 
wife relationship as “affiliation” disqualifying the hus¬ 
band for the special subsidy. But since such a provision 
had not actually been made by the regulation, it could not 
be applied. 

It follows, therefore, that where, as here, the appellants 
have made out their case for recovery under the terms 
of Directive 41, the governing regulation, they are entitled 
to recover unless there is a ground for withholding pay¬ 
ment within the four corners of the Directive. A ground 
not actually within the Directive is no defense even if it 
would appear a plausible provision to have been included. 

Not only are the appellants entitled to recover under 
section 4 of the Directive, they are also allowed recovery 
by section 7(b)(1) thereof (see Appendix A herein). That 
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section provides for the withholding of subsidies upon the 
issuance of a criminal information or indictment against 
the subsidy claimant, alleging wilful violations of OP A 
meat regulations during the accounting periods involved 
in the claim. It then specifically provides for the course 
the RFC should follow in case the information is dismissed, 
as follows (emphasis added): 

In the event the subsidy applicant is found upon 
trial to be not guilty of all violations charged in the 
indictment or information with respect to any par¬ 
ticular accounting period or periods or in the event 
: that all counts in the indictment or information re¬ 

lating to any particular accounting period or periods 
are dismissed or nol prossed by the TJ. S. Attorney, 
the [ Price ] Administrator certifies such facts to the 
Reconstruction Finance Corporation and thereupon the 
subsidy funds withheld or recaptured for such account¬ 
ing period or periods are payable forthwith. 

In the present cases, a criminal information was filed 
on February 14, 1946 in the Eastern District of New York 
against each of the appellants alleging violations of OPA 
meat regulations during each monthly accounting period 
from April through December 1945. Both informations 
were dismissed on July 9, 1946 on motion of the U. S. 
Attorney by direction of the Attorney General because 
there was no proof that the alleged violations were wilful. 
(J. A. 85,101,102). 

Under the clear language of section 7(b)(1) of the Di¬ 
rective, the subsidy funds recaptured from the appellants 
during the pendency of the informations (which are the 
funds in controversy here, payment of these having been 
held up as a “recapture” pending disposition of the infor¬ 
mations) became “payable forthwith.” Yet they have 
not been paid to this date. The RFC wishes to respect this 
requirement of the Directive, but continued to withhold 
payment merely because the Department of Justice asked 
it to (J. A. 54, 55). Of course, withholding such payment 
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would be proper if some other provision of Directive 41 
authorizing withholding applies. As we shall see, how¬ 
ever, no such other provision applies. 

The foregoing establishes: (1) that the appellants come 
within the terms of sections 4 and 7(b)(1) of Directive 
41, each of which requires RFC to make the subsidy pay¬ 
ments to them; (2) that the amounts involved are not in 
question, the appellants having accepted RFC’s own state¬ 
ment of amounts; (3) that Directive 41 is controlling on 
RFC, as it admits; (4) that a right of action exists to 
compel payment of amounts due under Directive 41. The 
appellants have, therefore, demonstrated their affirmative 
right to relief. The questions remaining are whether this 
is an unauthorized suit against the government or whether 
the appellee has offered any valid affirmative defense or 
counterclaim. 

II. This Is Not An Unauthorized Suit Against the 

Government. 

By the Reconstruction Finance Corporation Act (Act 
of Jan. 22, 1932, 47 Stat. 5, as amended by the Act of 
June 30, 1947, 61 Stat. 202, 15 U. S. C. secs. 601-611), Con¬ 
gress created the RFC as a body corporate, with its prin¬ 
cipal office in the District of Columbia. Congress ex¬ 
pressly provided (61 Stat. 208,15 U. S. C. sec. 603) that the 
RFC shall have power “to sue and be sued, to complain 
and to defend, in any court of competent jurisdiction, State 
or Federal.” 

It is clear, therefore, that the RFC does not have the 
sovereign’s immunity against suit, and that this action for 
money damages will lie against the RFC. This is true, on 
the basis of the authorities, even though the RFC may 
have acted on behalf of the United States (as, of course, 
it always does in fact), and whether the judgment will be 
satisfied out of the corporation’s capital or out of any 
periodic appropriations to the RFC (a matter of utter in- 
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difference to the appellants). Keifer <& Keifer v. RFC, 
306 U. S. 381; Sloan Shipyards Corp. v. U. S. Shipping 
Board, 258 U. S. 549; Natioiial Home for Disabled Volun¬ 
teer Soldiers v. Parrish, 229 U. S. 494; RFC v. J. G. Menihan 
Corp., 312 U. S. 81. As stated in the Keifer case, supra, 
at 388, “the government does not become the conduit of 
its immunity in suits against its agents or instrumentali¬ 
ties merely because they do its work.’’ 

Against this great weight of controlling authority, the 
best the appellee can offer is a random dictum from At¬ 
lantic Meat Co. v. RFC, 166 F. (2d) 51 (C. C. A. 1, 1948), 
a case whose true ground is that attacks on the validity of 
a subsidy regulation are in the exclusive jurisdiction of 
the Emergency Court of Appeals. That case did not even 
refer to the fact that the RFC is a corporation which may, 
by statute, sue and be sued, nor did it consider the govern¬ 
ing Supreme Court decisions, which we have cited. The 
present appeals, unlike the Atlantic Meat case, seek to 
enforce Directive 41, not to impeach its validity. 

Moreover, the action will lie not only as a suit for money 
damages but as mandamus or injunction to compel RFC, 
the paymaster (referred to as the “paying or disbursing 
agent” in Gibbs v. RFC, 155 F. (2d) 525 (Emer. Ct. App.)), 
to make payments required by Directive 41. Kendall v. 
United States, 12 Pet. 524. Cf. Domestic & Foreign Comr 
merce Corp. v. Littlejohn, .. . App. D. C. ..., 165 F. (2d) 
235. This result follows not only at common law but also 
under section 10 (e) of the Administrative Procedure Act, 
5 U. S. C. A. §1009 (e), which expressly permits the federal 
courts to “compel agency action unlawfully withheld or 
unreasonably delayed.” 

For these reasons, appellants are plainly entitled to 
rely upon the general jurisdiction of the District Court to 
entertain suits against the Reconstruction Finance Cor¬ 
poration and to enforce the laws of the United States. 
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III. The Appellee Has Neither Pleaded Nor Offered a 
Valid Counterclaim or Defense. 

A. The counterclaim is invalid. 

1. The Nature of the Counterclaim. 

As the foregoing has shown, the heart of appellants’ 
case is that Directive 41 provides that they be paid the 
subsidy money claimed. The RFC agrees that Directive 
41 is legal and binding on it, and statutory and judicial 
authority is to the same effect. (See footnote 5, supra.) 
The simple question then is: has the appellee offered any¬ 
thing which justifies its refusal to pay under Directive 41? 
If not, then it is lawfully required to pay by section 4 
thereof. As we have explained previously {supra, p. 10), 
subsidies directed to be paid by section 4 of the Directive 
may not be withheld on amy grounds other than those 
specifically set forth in the Directive. Maloney Packing 
Co. v. RFC, 159 F. (2d) 717, 720 (Emer. Ct. App.). 

The only section of Directive 41 on which appellee relies, 
and the only one even remotely related to its contentions, 
is section 7(b)(2), quoted in Appendix A hereto. 

This section authorizes withholding of subsidy payment 
otherwise due for a particular monthly accounting period 
only ** upon a determination by any court of first instance, 
either Criminal or Civil, or upon a determination by a 
Hearing Commissioner, that a subsidy applicant has vio¬ 
lated” an OPA meat or livestock regulation during the 
period in question. 

This section does not supply a defense in these cases 
for the very simple reason that there is no determination 
by either a Court of a Hearing Commissioner that the 
appellants violated OPA regulations. What is more, the 
appellee does not claim that there were any such determi¬ 
nations other than two pendente lite injunctions which, for 
reasons stated in the immediately following subsection, 
are not in fact “determinations” under Directive 41 and 
which at most would furnish only a partial defense. 
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The appellee does claim that appellants have in fact 
committed violations of OPA regulations during the period 
covered by Directive 41. Recognizing the immateriality of 
this claim in the light of the fact that the Directive allows 
withholding not on allegations of violation but only on 
judicial findings, the appellee has counterclaimed to re¬ 
quest that the District Court make a judicial finding in this 
proceeding that such violations exist. This counterclaim 
is made at this late date, long after price control has ex¬ 
pired, despite the fact that the record shows that the OPA 
has harassed the appellants with one law suit after another 
claiming they violated OPA regulations during the period 
of Directive 41, which suits have been dismissed, abandoned 
or neglected. 6 

2. The District Court Has No Jurisdiction to Grant the 
Relief Requested by the Counterclaim. 

The counterclaim is bottomed on section 7(b)(2) of Dir 
rective 41. This section authorizes withholding of subsi¬ 
dies earned in a monthly accounting period only when 
there exists a judicial determination of violations of OPA 
regulations committed during that period. The only such 
determinations asserted by the appellee are two outstand¬ 
ing preliminary injunctions issued in the Eastern District 
of New York. The error of this assertion is treated sub¬ 
sequently. But these alleged determinations can at most 
go to only a part of the subsidies in question, since they 

6 Criminal informations issued against both appellants on February 14, 1946 
were dismissed on motion of U- S. Attorney on July 9, 1946 (J. A. 85, 101, 
102). Criminal complaints by OPA filed in New York City Magistrate’s Court 
on August 5, 1946 against both appellants were dismissed by the Court on May 
2, 1947 (J. A. 85, 86, 103-105). OPA injunction suits instituted by OPA 
against both appellants on June 20, 1945 were dismissed for lack of prose¬ 
cution on March 24, 1947 (J. A. 82, 83). An OPA injunction suit against 
United, instituted on August 5, 1945, was dismissed for lack of prosecution 
on March 24, 1947 (J. A. 84). OPA injunction complaints against United 
and Federated, instituted November 14, 1945 and August 9, 1945, respectively, 
are still pending, never having come to hearing on the merits, with the govern¬ 
ment having obtained time extensions when the cases were called for dismissal 
for lack of prosecution (J. A. 83, 84, 97, 98). Appellee’s counterclaim seeks 
to relitigate the identical allegations which have so conspicuously failed of 
proof in this series of actions. 
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relate to only one subsidy accosunting period for each 
appellant. The appellee’s counterclaim is a request that 
“this court make a nisi prius determination based upon 
appropriate findings of fact and conclusions of law as to 
. . . violations by plaintiff for all or such portions of such 
period as are not covered by such prior determinations.” 

No statement appears in the counterclaim as to the basis 
for jurisdiction of the District Court. However, the ap¬ 
pellee presumably brings the claim as a declaratory judg¬ 
ment action (see answer’s prayer for relief J. A. 12, 16). 
Certainly, no other possible basis for jurisdiction exists. 

But neither does the Declaratory Judgment Act supply 
a basis for jurisdiction. That Act merely gives the courts 
authority “to declare rights and other legal relations” in 
“cases of actual controversy.” 28 U. S. C. sec. 400. Ap¬ 
pellee here asks no declaration of rights; it seeks merely 
the making of a factual determination. It is the appel¬ 
lants who have asked the District Court to declare their 
rights to recover the withheld subsidies. Appellee wishes 
the District Court not to “declare rights or other legal rela¬ 
tions ” but to make findings whose effect may be to alter 
existing legal relations. The existing legal relationship is 
that RFC owes appellants the money claimed. RFC wishes 
a finding which, if made, would alter this relationship. This 
course is not available under the Declaratory Judgment 
Act, which supplies a means for the declaration of exist¬ 
ing legal rights, not for the creation of new ones. Creation 
of new rights of the type appellee requests would require 
plenary affirmative actions such as those for injunction, 
treble damages, or criminal prosecution under the Price 
Control Act. These the government has already tried, 
and the present synthetic action is an attempt to recoup its 
lack of success in the numerous earlier actions. By declara¬ 
tory judgment the court can declare only the existing legal 
rights—which are that appellants are entitled to their 
subsidies. It is for this reason presumably that appellee 
has not asked for a declaration that it is justified in with- 
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holding the subsidies. The plain fact is that it is not. 

Furthermore, the counterclaim should be dismissed for 
want of jurisdiction because it could have no operative 
effect of any kind. It would not supply a basis for plenary 
actions for injunction or treble damages, since these are 
barred, the former because of mootness, the OPA act 
having expired, the latter because of the act’s one year 
statute of limitations. Nor would it validate the with¬ 
holding of subsidies under Directive 41. It would be 
merely a bloodless finding, and there are no rights it could 
declare. 

It is clear that the judicial determinations referred to in 
Directive 41 as requiring subsidy withholding do not in-r 
elude a counterclaim in declaratory judgment when the 
slaughterer sues for non-payment of subsidies. A contrary 
construction would be inconsistent with the Directive itself ’« 
The Directive prohibits withholding in advance of judicial 
determination (except in criminal cases referred to U. S. 
Attorneys under section 7(b)(1)). Hence such a counter¬ 
claim could be asserted only when the RFC was violating 
the Directive by withholding payment in advance of judi- 
cial determination. 

The fact is, furthermore, that the judicial determina¬ 
tions contemplated by the Directive are only those made 
in actions brought to enforce the Emergency Price Control 
Act, these being actions in which the presence of moral 
fault would be in issue. Thus invalidation under section ! 
7(b)(1) of the Directive is for criminal conviction where i 
wilfulness was an element, and in an injunction suit under I 
the Act, the Court must weigh competing equities and con- i 
sider neglect or failure to take proper precautions. Hecht , 
v. Bowles , 321 U. S. 321. That the Directive contemplates 
withholding only in those cases in which moral fault or 
carelessness is established was made clear in April 1946. 
At that time, which was after the appellants had ceased 
slaughtering, the Directive was amended to permit with- ! 
holding of subsidy where the slaughterer’s own reports i 
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showed non-compliance with so-called ‘‘averaging provi¬ 
sions’ 7 of MPR 574, even though no judicial determination 
of non-compliance had been made. Concurrently, however, 
it was provided that non-compliance shown by the reports 
above would not be a basis for withholding the whole 
subsidy. Instead, a sliding scale of withholding was pro¬ 
vided depending on the extent of non-compliance. Further¬ 
more, even this partial invalidation was subject to remis¬ 
sion upon a showing of “extenuating circumstances.” Code 
Fed. Reg., title 32, c. XVIII, Part 4003, Directive 41, 
Amendment 3, issued Mar. 21, 1946, effective April 1, 1946. 
In contrast, the counterclaim requests a bare determina¬ 
tion of the fact of violations and reveals an intention to 
withhold the entire amount of subsidy if such a finding is 
made. 

3. The Detailed Statement in the Price Control Act of 

Specific Types of Actions for Violations of the Act 

Precludes a Declaratory Judgment Action to Deter¬ 
mine Violations. 

The Price Control Act contains a detailed statement of 
all the remedies in the courts for violation of the Price 
Control Act or regulations thereunder. Nowhere is a dec¬ 
laratory judgment suit authorized. Nowhere is the right 
given to the Courts to make “determinations” independ¬ 
ently of proceedings specifically authorized in the Act. It 
is submitted that in no case other than those set forth in 
the Act do the federal courts have jurisdiction to entertain 
proceedings for violations of the Act. 

Sections 921 through 926, and particularly Section 925, 
of Title 50, War Appendix, U. S. Code, set out a carefully 
articulated scheme for enforcement of the Price Control 
Act. They provide an arsenal of weapons to the Price 
Administrator and under certain circumstances to indi¬ 
vidual citizens. See e. g., Section 925(e). In Section 
925(e), it is specifically said “the District Courts shall 
have jurisdiction of criminal proceedings for violations of 
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section 4 of this Act [Section 904 of this appendix] and 
concurrently with state and territorial courts of all other 
proceedings under Section 205 of this Act [this section].” 
Wherever other rights were created jurisdiction was con¬ 
ferred on the courts to entertain proceedings. (See Sec. 
922(e), Sec. 924(a)). It is clear that Congress in setting 
up an elaborate procedure for enforcement did not con¬ 
template that any state, territorial or federal court would 
have jurisdiction to entertain any proceedings for viola¬ 
tions of the Act other than those specified in the Price 
Control Act itself, i. e., criminal proceedings under Sec¬ 
tion 4 and other proceedings under Section 205. The speci¬ 
fication of jurisdiction in such cases with considerable 
particularity is a plain indication that no other proceedings 
to enforce the Act were intended and clearly implies ah 
intention to deny the availability of any other proceedings 
as sanctions for violation. As stated by the Supreme 
Court in Globe Newspaper Co. v. Walker, 210 U. S. 356, 365, 
quoting with approval from Pollard v. Bailey, 20 Wall. 520: 
“A general liability created by statute, without a remedy, 
may be enforced by an appropriate common-law action; 
but where the provision for the liability is coupled with a 
provision for a special remedy, that remedy and that alone, 
must be employed.” And in Sivitchmen’s Union v. Nat. 
Mediation Board, 320 U. S. 297, 201, the Court observed : 
“. . . It is for Congress to determine how the rights which 
it creates can be enforced. [Citations] In such a case the 
specification of one remedy normally excludes another.” 

Bowles v. American Distilling Company, 62 F. Supp. 20 
(S. D. N. Y.), supplies a holding to this effect under the 
Price Control Act itself. There the Price Administrator 
sought to bring a common law action for fraud. The court 
held it had no jurisdiction to entertain such a claim and 
that the jurisdiction of the courts to entertain actions by 
1 ‘ officers of the United States” does not authorize the 
courts to entertain actions by the Price Administrator 
other than those specified in the Act. Cf. Doehler Metal 
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Furniture Company, Inc. v. Warren, 76 App. D. C. 60, 129 
F. (2d) 43 (App. D. C.). 

Furthermore, Directive 41 was adopted with knowl¬ 
edge of the structure of the Act. It must be construed in 
the light of that Act. The judicial determinations to which 
it refers must be determinations in actions of the kind 
that could be brought under the Act. In fact, this was al¬ 
ways the construction of the regulation. OPA’s Enforce¬ 
ment Instruction No. 21 stated that certification for with¬ 
holding subsidies should be made only after “judgment 
or final decree” (see Appendix B hereto). Clearly it meant 
that certification should be made only on judgment in a 
triple damage action or final decree in an injunction suit. 
This counterclaim is the first attempt to obtain “deter¬ 
minations” of violations independent of any suit author¬ 
ized under the Act. 

The lack of jurisdiction in the courts is highlighted by 
the fact that the counterclaim -was filed only after express 
expiration of the Price Control Act (Sec. 901(b) of 50 
U. S. C. A. Appendix). The provisions of the Act and “all 
regulations, orders, price schedules and requirements there¬ 
under” had been terminated. They vrere continued in 
effect only for the purpose of sustaining “any proper suit, 
action or prosecution with respect to . . . offenses commit¬ 
ted or rights or liabilities incurred,” prior to the termi¬ 
nation date. The Emergency Court of Appeals has held 
that this preserved the Act only for the purpose of civil 
and criminal enforcement proceedings under Section 205 
of the Act (Sec. 925 of 50 U. S. C. A. Appendix). Standard 
Kosher Poultry Inc. v. Clark, 163 F. (2d) 430 (Emer. Ct. 
App.); cf. Schwartz v. Clark, 163 F. (2d) 751, 753 (Emer. 
Ct. App.). These do not include declaratory judgment 
actions. Plainly the termination of price regulations was 
intended to end all litigation based on those regulations 
except as expressly preserved. It certainly cannot be re¬ 
garded as authorizing novel procedures not contemplated 
while the Act and the regulations were in effect. Rather 
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it is a further affirmation that jurisdiction over violations 
of the Act exists only in the circumstances specified in 
the Act. 

The fact is that the counterclaim is at once an absurdity 
and an imposition on the Court. Appellee seeks to litigate 
violations of OP A regulations long after plenary actions 
have become unavailable (an injunction case would be 
moot; a treble-damage case barred by the statute of limi¬ 
tations). If appellants had violated OPA regulations, the 
government had ample opportunity to institute actions 
against it. It should not be allowed to invent a new 
device for trying these issues long after they have become 
stale. 

B. The injunctions pendente lite do not supply a 

partial defense. 

1. History op the Injunctions Pendente Lite 

On August 9, 1945, OPA filed suit in the U. S. District 
Court for the Eastern District of New York for an in¬ 
junction against Federated Meat Corporation, one of the 
appellants herein, alleging that Federated had violated 
OPA’s Maximum Price Regulation 574 during May 1945 
(J. A. 83). OPA moved for a preliminary injunction, and 
on December 4, 1945, Judge Abruzzo granted an injunc¬ 
tion pendente lite, but entered no findings of fact or con* 
elusions of law (J. A. 97-99, 83-85). No further action in 
the case was taken by OPA for the next year and a half. 
On June 20, 1947, the case was called for dismissal for 
lack of prosecution, but at the government’s request, the 
time to take action was extended for six months from 
July 1, 1947 (J. A. 84). No action of any kind has been 
taken by the government in the case from June 20, 1947 
to date. 

On November 14, 1945, OPA filed an injunction suit 
against United Meat Company, Inc., also in the Eastern 
District of New York. The complaint alleged that United 
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had violated Maximum Price Regulation 574 during June, 
July and August 1945 (J. A. 84). On January 3, 1946, 
Judge Abruzzo granted an injunction pendente lite (J. A. 
84, 99, 100). This injunction expressly denied OPA’s 
motion insofar as it alleged violations in June and July 
1945, and was based only on the allegations regarding Au¬ 
gust 1945 (J. A. 84, 99, 100). No reason was given by the 
Court for this action, and no findings of fact or conclusions 
of law were entered (J. A. 84). In the next year and a half, 
no further steps were taken by OP A in the case. On June 
20,1947, the case was called for dismissal for lack of prose¬ 
cution, and on the government’s request the time to take 
action was extended for six months from July 1, 1947 
(J. A. 84, 85). No action of any kind has been taken by the 
government in the case from June 20, 1947 to date. 

The RFC contends that these preliminary injunctions 
are “judicial determinations” of violations of OPA regu¬ 
lations, and that therefore under section 7(b)(2) of Di¬ 
rective 41 it is required to withhold payment of the sub¬ 
sidy claims for the periods involved. Since only one month 
is involved in each preliminary injunction, the RFC offers 
this contention only as a partial defense. If this partial 
defense is sustained, it will go to $78,337.89 of United’s 
claim of $225,573.66 and to $5S,060.21 of Federated’s claim 
of $169,921.27. 

It must be apparent that these injunction suits will 
never result in judgments against the appellants. Since 
both the OPA regulations and the OPA act have expired, 
they are moot controversies. It is also apparent from the 
history of the injunctions recited in our statement of 
facts, that the cases will never be prosecuted to conclusion. 

But even aside from these considerations, the prelimi¬ 
nary injunctions have no bearing. They are relevant to 
this case only if they are judicial determinations of viola¬ 
tions under Directive 41, and this they are not. 
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2. A Preliminary Injunction Is Not a “Determination’ ’ 
Within Sec. 7(b)(2) of OES Directive 41. 

Section 7(b)(2) of Directive 41 permits subsidy with¬ 
holding only where a court has “determined” that OPA 
violations were committed. The question of whether or 
not violations were committed obviously is one which 
goes to the merits. And it is a commonplace that the 
issuance of a preliminary injunction does not determine 
the merits, which await full hearing. As stated in 1 Joyce 
on Injunctions sec. 109* pg. 195; “In granting or refusing 
temporary relief by injunction courts of equity should in 
no manner anticipate the ultimate determination of the 
question of right involved.” Similarly, in Meccano Ltd. v. 
John Wanamaker, New York, 253 U. S. 136, the Court 
ruled that on appeal from an interlocutory order the 
Court could not grant final judgment in favor of the plain¬ 
tiff because the defendant “is entitled to a day in court 
with opportunity to set up and establish his defenses. ” 
In Bowles v. Montgomery-Ward <& Co., 143 F. (2d) 38, 42 
(CCA 7th, 1944), an OPA case, the Court pointed out that 
“the action of the court on a motion for a preliminary in¬ 
junction is not predicated upon an anticipated determi¬ 
nation of the issues of fact which may be involved in the 
case.” And in Brown v. Quinlan, Inc., 138 F. (2d) 228 
(C. C. A. 7, 1943), the OPA successfully complained that a 
finding on a preliminary injunction could not be regarded 
as final and that the OPA was entitled to a right to pre¬ 
sent additional evidence on final hearing on the merits. 
The Circuit Court of Appeals flatly stated that the trial 
court could not presume that the evidence on final hear¬ 
ing would be the same, that granting a preliminary injunc¬ 
tion does not dispose of the merits, and that only on the 
full hearing on the merits are the litigated questions of 
fact passed on finally. The Court stated (at 229): 

Consequently, a decision granting or refusing a pre¬ 
liminary injunction is not conclusive upon either the 
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court or the parties, on the subsequent disposition of 
the cause by final judgment. 

Indeed, the use of the word “determination” must be 
regarded as expressly intended to exclude preliminary 
rulings. Thus, e. g., Black’s Law Dictionary, Third Edi¬ 
tion, 1933, defines “determination” as “the decision of a 
court of justice. ... It implies an ending or finality, the 
ending of a controversy or suit. . . . The ending or expira¬ 
tion of an estate or interest in property, or of a right, 
power, or authority. The coming to an end in any way 
whatever. ...” 

It is clear that administratively even the OPA itself so 
understood the term, and that the certifications in these 
cases were in violation of the instructions of the Price 
Administrator. OPA’s Enforcement Instruction No. 21, 
issued May 15,1945 (see Appendix B hereto), provides that 
the time when the OPA shall certify to the RFC that sub¬ 
sidy payments shall be withheld is “the time when a judg¬ 
ment or final decree is entered in the trial court or when 
an administrative suspension order is issued.” Obviously, 
a preliminary injunction is not a “judgment or final 
decree.” 

The definition of “judgment” in Bouvier’s Law Dic¬ 
tionary is “the conclusion of law upon facts found or 
admitted by the parties or upon their default in the course 
of the suit.” “Final decree” is defined in the same dic¬ 
tionary as “one which finally disposes of a cause so that 
nothing further is left for the court to adjudicate. . . .” 
In the light of the provisions of the Price Control Act, the 
OPA instruction thus envisaged that in a treble damage 
suit, certification would take place when a judgment for 
damages was entered and that in an injunction suit certi¬ 
fication would take place after a “final decree,” and that 
only at that time would withholding be proper. 
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3. The Preliminary Injunctions Entered in These Cases 
Were Not Determinations of Violations. 

The preliminary injunctions in these cases are a, fortiori 
not “determinations” of violations. They were orders on 
motion. No findings of fact were made by the court. No 
conclusions of law were entered. OES Directive 41 permits 
withholding only on a “determination by any court of first 
instance.” The only action taken by a court was the sign¬ 
ing of orders in these cases. The orders determined noth¬ 
ing. They merely stated that the motions had been heard 
and that the court having deliberated “ordered that the 
plaintiffs’ motions for an injunction be and it is hereby 
granted” and specified the restraints. These restrains 
were for “the pendency of this action,” i. e., until a deter¬ 
mination could be made. Copies of the orders in question 
appear at J. A. 97-100. Mere inspection of these orders will 
establish that no determination of any kind is involved. 
This fact is highlighted by the refusal of Judge Abruzzo 
to adopt findings of fact and conclusions of law submitted 
by the OPA (J. A. 83, 84). Indeed, the RFC’s own counter¬ 
claim contains an implied admission that these prelimi¬ 
nary injunctions were not determinations, for it asks this 
court to make a determination “based upon appropriate 
findings of fact and conclusions of law. ...” 

C. No defense may be based on assumed violations of 
OPA regulations which have not been found by previ¬ 
ously existing judicial determinations. 

In the court below the appellee seemed to argue, in 
addition to its counterclaim, that alleged violations of OPA 
meat or livestock regulations by appellants are a defense 
to the appellants’ claims for subsidies even though there 
has been no judicial determination of any such viola¬ 
tion. It seems clear that this defense cannot be sustained. 
OES Directive 41, issued under statutory authority of the 
President, is controlling with respect to subsidies. It 
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affirmatively directs payment of subsidies earned and per¬ 
mits withholding of such subsidies only under the specific 
terms and conditions set forth in Section 7 of the Directive. 
Those terms and conditions, so far as applicable here, per¬ 
mit withholding only where there has already been a judi¬ 
cial determination of violation during a particular month 
in an action under the Price Control Act. The Directive 
prohibits withholding pending civil litigation of asserted 
OPA violations. Accordingly, withholding in this case 
pending litigation of the counterclaim would be contrary 
to the directive. Thus, even if the counterclaim is not 
stricken, as we believe it should be, immediate judgment 
should be given for plaintiffs. There is no basis whatever 
for a claim that subsidies directed to be paid by Section 
4 of the Directive may be withheld on any grounds other 
than those specifically set forth in the Directive. Maloney 
Packing Co. v. RFC, supra. 

IV. Appellants Should Be Awarded Interest on Their 

Claims. 

We have demonstrated that the RFC has refused to pay 
subsidy moneys which appellants have been long entitled 
to receive. Judgments should, therefore, be entered for 
appellants. These judgments should include interest on 
the principal amounts for the periods during which pay¬ 
ment was illegally withheld. 

It is conclusively established that federal corporations, 
empowered, like RFC, to sue and be sued, do not share 
the government’s immunity against inclusion of interest 
in judgments, but are to be treated in this respect like 
private litigants. And this although the corporation de¬ 
rives its funds only from appropriations and fulfills only 
governmental functions. National Home for Disabled Vol¬ 
unteer Soldiers v. Parrish, 229 U. S. 494; RFC v. J. G. 
Menihan Corp., 312 U. S. 81. 

The National Home case held a government corporation 
liable for interest on a contract claim. In the Menihan 
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case, the Supreme Court pointed out (at S5, 86) that the 
words “sue and be sued” in the RFC act “include the 
natural and appropriate incidents of legal proceedings” 
and “placed petitioner [the RFC] upon an equal footing 
with private parties as to the usual incidents of suit in 
relation to the payment of costs and allowances.” The 
Court therefore upheld a judgment which awarded against 
RFC, the unsuccessful plaintiff, costs and an additional 
equity allowance. 


CONCLUSION. 

There is no issue of relevant fact. Appellants have 
clearly established their right to judgment. The appellee’s 
defenses are without merit, and their only function is to 
obstruct the honoring of a government obligation which 
is long overdue. This Court should reverse the order 
below and remand with instructions that summary judg¬ 
ments be entered for appellants for the claims and interest 
thereon. We also ask that this Court tax against the 
appellee, as costs in these proceedings on appeal, the costs 
of printing in the Joint Appendix the excerpts from appel¬ 
lee’s memorandum-brief below (J. A. 109-133, and see our 
note at 108). These excerpts are not properly part of the 
record, being unsworn exhibits to an argumentative brief, 
and are also irrelevant to the case. 

Respectfully submitted, 

i 

Thurman Arnold. 

Milton V. Freeman, 

Arnold & Fortas, 

1200 Eighteenth Street, N. W., 
Washington, D. C., 

Counsel for Appellants. 
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APPENDIX A. 

Relevant Portions of 0. E. S. Directive 41. 

“Section 4. Defense Supplies Corporation [later 
amended to read Reconstruction Finance Corporation] is 
directed to pay the following rates by grades for cattle 
slaughtered on and after May 1, 1945 

[followed by schedule of amount per pound] 

Section 7(b)(2) of the Directive reads as follows: 

“(b)(2) Upon a determination by any court of first 
instance, either Criminal or Civil, or upon a determi¬ 
nation by a Hearing Commissioner, that a subsidy 
applicant has violated any substantive provision of an 
Office of Price Administration meat or livestock regu¬ 
lation or order, the Office of Price Administration shall 
certify the determination to the Reconstruction Finance 
Corporation, including the period of time during 
which the violation is found to have occurred.* Re¬ 
construction Finance Corporation shall thereupon 
withhold payment on all subsidy claims of the appli¬ 
cant for the accounting period in which the violation 
is found to have occurred. At the same time that the 
certification is made to Reconstruction Finance Cor¬ 
poration, the Office of Price Administration shall in 
writing notify the subsidy applicant that the certifica¬ 
tion is being made and request the applicant to submit 
to the Office of Price Administration a signed state¬ 
ment indicating whether he operates more than one 
selling establishment and, if so, giving for the ac¬ 
counting period or periods during which the determi¬ 
nation of violation was made, the gross dollar sales 
of most and related products made through the estab¬ 
lishment determined to be in violation and the gross 
dollar sales of meat and related products of all estab¬ 
lishments. Upon receipt of such signed statement 
giving the gross dollar sales as specified, in the event 
the applicant has more than one selling establishment, 
the Office of Price Administration shall determine what 
percentage of the applicant’s gross dollar sales of all 

•This first sentence originally read: 

"Upon a nisi prius determination in a civil action or proceeding (including a 
proceeding before a Hearing Commissioner) against a subsidy applicant, that 
such applicant has violated . . . etc." 
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establishments is represented by the gross dollar sales 
of the establishment determined to be in violation. 
The Office of Price Administration shall thereupon no¬ 
tify the Reconstruction Finance Corporation to change 
its withholding of subsidy payment to an amount 
equal to the specified percentage of the subsidy with¬ 
held following the certification. In the event that the 
determination of violation shall be reversed and such 
reversal become final the amount of subsidy withheld 
pursuant to this paragraph shall be payable forthwith. 

“For the purposes of this section, every provision of 
a regulation or order shall be deemed substantive in 
nature unless the Office of Price Administration deter¬ 
mines otherwise.” 

Section 7(b)(1) of the Directive reads as follows: 

“(b)(l)(i) Reconstruction Finance Corporation is di¬ 
rected to continue its present procedure of declaring 
invalid, in whole or in part, any claim for subsidy pay¬ 
ments filed by an applicant who, in the judgment of 
the Price Administrator or his successor in authority, 
has wilfully violated any meat or livestock regulation 
or order issued by the Price Administrator. Such a 
judgment shall be made only in the event the alleged 
violation is referred to the United States Attorney for 
prosecution. 

“ (ii) As used in subdivision (i) of this section 7(b) (1) 
the phrase ‘its present procedure’ was intended to 
and does refer to the procedure whereby subsidy funds 
are withheld from subsidy applicants involved in crim¬ 
inal proceedings. This procedure was and is as 
follows: 

Withholding of subsidy funds from a subsidy appli¬ 
cant involved in criminal proceedings is initially rec¬ 
ommended to the Reconstruction Finance Corporation 
by the Price Administrator only when all three of 
these factors are present: (1) The Price Administra¬ 
tor (or his duly authorized representative) has investi- 
gater the alleged wilful violation and referred the case 
to the United States Attorney for the institution of 
criminal proceedings; (2) the grand jury has returned 
^an indictment or the United States Attorney has filed 
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an information against the subsidy applicant for the 
alleged wilful violations of any meat or livestock regu¬ 
lation or order issued by the Price Administrator; 
and (3) a responsible member of the applicant’s man¬ 
agement was chargeable with knowledge of the facts 
alleged to constitute the wilful violation. 

The amount of subsidy money withheld is that alloc¬ 
able to the selling establishments involved in the crim¬ 
inal proceedings, and, as to each selling establishment, 
to the accounting periods during which the violations 
are alleged. The recommendation of the Price Ad¬ 
ministrator as to such withholding is in the form of 
a letter to the Reconstruction Finance Corporation 
notifying that agency of the pending criminal pro¬ 
ceedings and the selling establishments and periods 
involved. 

After receiving the Price Administrator’s recom¬ 
mendation, the Reconstruction Finance Corporation 
then notifies the applicant as to the specific amount of 
subsidy funds that are thus to be withheld or recap¬ 
tured, in the event the subsidy applicant has received 
the funds. 

The recommendations of the Price Administrator as 
to permanent withholding automatically follow the 
judicial determinations as to criminal responsibility 
and may, therefore, be made despite the fact that there 
was no initial recommendation for "withholding based 
upon the institution of criminal proceedings, due to the 
absence of either or both of factors (1) and (3). If 
the criminal proceedings terminate with a conviction 
of the subsidy applicant, the subsidy payments alloc¬ 
able to the selling establishments for the periods in¬ 
volved in the conviction are then permanently withheld 
or recaptured. In the event the subsidy applicant is 
found upon trial to be not guilty of all violations 
charged in the indictment or information with respect 
to any particular accounting period or periods, or in 
the event all counts in the indictment or information 
relating to any particular accounting period or periods 
are dismissed or nol prossed by the United States 
Attorney, the Administrator certifies such facts to the 
Reconstruction Finance Corporation and thereupon 
the subsidy funds withheld or recaptured for such 
accounting period or periods are payable forthwith. 
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However, the fact that all of the counts in the indict¬ 
ment or information relating to any particular account¬ 
ing period or periods are dismissed or nol prossed by 
the United States Attorney, does not operate as a bar 
to an appropriate certification by the Price Admin¬ 
istrator in accordance with section 7(b)(2). 

The Reconstruction Finance Corporation is directed 
to amend its Livestock Slaughter Payments Regulation 
No. 3 (subsequently redesignated Regulation No. 10) to 
make it clear that in any instance in which a subsidy 
applicant may have had subsidy funds withheld after 
termination of the criminal proceedings contrary to 
the procedure for such withholding described in this 
Amendment, the applicant may apply for and obtain 
release of such subsidy funds. The Price Administra¬ 
tor will review all recommendations for initial with¬ 
holding, in cases in which criminal proceedings are 
still pending, to assure that such recommendations are 
in accordance with the procedure for such withholding 
described in this amendment.” 
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APPENDIX B. 

Relevant Portions of OPA Enforcement Instruction 
No. 21, Issued May 15, 1945. 

Section 9-5201 provides in part: 

A. When certification appropriate. In every case in 
which there has been a nisi prius determination in a 
civil action or proceeding (including a proceeding 
before a hearing commissioner) against a slaughterer 
that such slaughterer has violated any substantive 
provision of an OPA meat or livestock regulation or 
order on or after May 5, 1945, a certification of the 
determination shall be made to Defense Supplies 
Corporation. For the purpose of this subsection, 
every provision of a regulation or order shall be 
deemed substantive in nature unless the OPA national 
office determines otherwise. 

C. Time of certification. The certification shall be made 
at the time when a judgment or final decree is entered 
in the trial court or when an administrative suspen¬ 
sion order is issued. 

H. Reversal of nisi prius determination. In the event 
that the nisi prius determination shall be reversed 
and such reversal shall become final, the district 
enforcement attorney shall forthwith notify Defense 
Supplies Corporation of such reversal. 





BRIEF FOR APPELLEE 


United States Court o! Appeals 

DISTRICT OF COLUMBIA 


No. 9844 

United Meat Company, Inc., appellant 

v. 

Reconstruction Finance Corporation, appellee 


No. 9845 

Federated Meat Corporation, appellant 

v. 

Reconstruction Finance Corporation, appellee 


SPECIAL APPEALS FROM THE DISTRICT COURT OF TIIE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


GEORGE MORRIS FAY, 

United State* Attorney. 

SIDNEY S. SACHS, 

Assistant United States Attorney. 

JOSEPH M. FRIEDMAN, 

Special Assistant to the Attorney General. 

ALEXANDER 30SK0FF. 

Attorney. Deynrtment of Just ire. 

Counsel for Appellee. 













INDEX 


Page 

Counterstatement of the Case_ 1 

Statutes and Executive Orders Involved*_ 17 

Summary of Argument.... 17 

Argument_ 19 

I. The Court does not have jurisdiction of the subject matter 

of this suit_ 19 

II. Appellants have failed to comply with RFC’s meat subsidy 
regulations and RFC has lawfully invalidated their sub¬ 
sidy claims_ 24 

III. The District Court was correct in denying appellants’ mo¬ 
tions for summary judgment and its order should be 
affirmed. Appellants’ motions to tax costs are com¬ 
pletely without merit and should be denied_ 33 

Conclusion_ 38 

Appendix_ 39 

Cases cited: 

Addison v. Holly Hill Co., 322 U. S. 607. 26 

Anstead v. Reconstruction Finance Corporation, unreported (D. C. 

N. D. Ohio, Civil No. 25545). 20 

Armour <fc Company v. Reconstruction Finance Corporation, 162 

F. (2d) 918 (E. C. A. 1947). 7,21,22,24,26,33 

Amstein v. Porter, 154 F. (2d) 464 (C. C. A. 2d, 1946). 34 

Atlantic Meat Co., Inc. v. Reconstruction Finance Corporation, 

166 F. (2d) 51 (C. C. A. 1st, 1948)... 19,20,21,22 

Bowles v. Federated Meat Corporation, unreported (D. C. E. D. 

N. Y., 1945). 10,12 

David Bernstein, Inc. v. Reconstruction Finance Corporation, un¬ 
reported (D. C. S. D. N. Y., 1947). 27 

Earl C. Gibbs, Inc. v. Defense Supplies Corporation, 155 F. (2d) 

525 (E. C. A. 1946), cert, den., 329 U. S. 737. 6, 7,21,24 

Farr all v. District of Columbia Amateur Ath. Union, 80 App. D. C. 

396, 153 F. (2d) 647. 34 

Federated Meal Corporation v. Fleming , 159 F. (2d) 725 (E. C. A. 

1947).1. 28 * 

Gemsco, Inc. v. Walling, 324 U. S. 244. 27 

Hammond v. Schappi Bus Line, 275 U. S. 164... 32 

Illinois Packing Co. v. Bowles, 147 F. (2d) 554 (E. C. A. 1945).. 22 j 

Illinois Packing Co. v. Reconstruction Finance Corporation, 156 F. 

(2d) 875 (C. C. A. 7th, 1946)... 22 ; 

Macauley v. Waterman S. S. Corp., 327 U. S. 540_ 22 

National Labor Relations Board v. Harris-Woodson Co., 162 F. 

(2d) 97 (C. C. A. 4th, 1947). 37 j 

(I) i 


810939—4 


1 


























n 

Cases cited—Continued 

Porter v. Federated Meat Corporation , 157 F. (2d) 276 (C. C. A. 2d, 

1946)...,. 10,11 

Pub. Sen. Com’n. v. Wis. Tel Co., 289 U. S. 67_ 32 

Samett v. Reconstruction Finance Corporation , 165 F. (2d) 605 

(C. C. A. 10th, 1947), cert. den. 334 U. S. 812. 22 

Schluderberg-Kurdle Co. v. Reconstruction Finance Corporation, 

169 F. (2d) 419 (E. C. A. 1948), cert. den. October 18,1948- 6,7,20,21 

Unemployment Comn. v. Aragon, 329 U. S. 143_ 31 

United States v. Morgan, 307 U. S. 183_ 26 

Walling v. Fairmont Creamery Co., 139 F. (2d) 318 (C. C. A. 8th, 

1943). 34 

Witilin v. Giacalone, 81 App. D. C. 20, 154 F. (2d) 20_ 34 

Statutes cited: 

Emergency Price Control Act of 1942, as amended: 

Sec. 2 (e), 50 U. S. C. A. App., Sec. 902 (e)_ 6,17 

Sec. 2 (m), 50 U. S. C. A. App., Sec. 902 (m)_3,17,22 

Sec. 203, 50 U. S. C. A. App., Sec. 923_21,22 

Sec. 204, 50 U. S. C. A. App., Sec. 924. 4,17,21,22 

Stabilization Act of 1942, Secs. 1 and 2, 50 U. S. C. App., Secs. 

961 and 962_:. 7 

Reconstruction Finance Corporation Act, as amended, 15 U. S, C. 

Sec. 606 (b). 40 

Act of May 25, 1948, c. 334. 21,37 

Act of June 30,1945, c. 215 (59 Stat. 310)_ 40 

Act of June 14, 1934, 28 U. S. C. Sec. 400_ 2 

Act of June 19, 1934, c. 653, 28 U. S. C. Sec. 661_ 35 

District of Columbia Code, Secs. 11-301, 305, 306_ 2 

Rules of civil procedure: 

Rule 44_ 35 

Rule 56 (c). 33 

Rule 75 (a), (b), (g), (h), 0).36,37 

Executive orders: 

No. 9250, 7 F. R. 7871. 7,32 

No. 9328, 8 F. R. 4681. 6 

No. 9381, 8 F. R. 13083. 32 

No. 9534, 10 F. R. 3667. 32 

No. 9809, 11 F. R. 14281. 3,30 

No. 9841, 12 F. R. 2645. 3,17,25,35 

No. 9842, 12 F. R. 2646. 42 

Regulations cited: 

Office of Economic Stabilization: 

Directive No. 41, paragraph 7 (b) U), 10 F. R. 4494_ 28 

Directive No. 41, paragraph 7 (b) (2), 10 F. R. 4494.. 19,24 

Directive No. 41, Amendment 11, 12 F. R. 2408_ 28 

Office of Price Administration: 

RMPR No. 169, 7 F. R. 10381. 4,6,10,11 

MPR No. 574, 10 F. R. 1270. 4,10 

Amendment 15, RMPR 169, 8 F. R. 7675_ 6 



































m 

Regulations cited—Continued 

Reconstruction Finance Corporation: P*«* 

Regulation No. 3, 8 F. R. 10826___ 7 

Sec. 14 (d), 9 F. R. 1820.1. 20 

Revised Regulation No. 3, 10 F. R. 4241__ 7,24 

Sec. 7003.2 (b). 20 

Sec. 7003.3 (c) (1). 8,24 

Sec. 7003.5 (f). 20 

Sec. 7003.6 (b) (3). 15 

Sec. 7003.9 (c), (d) and (e). 8,24 

Sec. 7003.10 (a).. 8,9,15,19,24 

Miscellaneous: 

Rules of the Supreme Court of the United States, Rule 26_ 37 

General Rules of the Court of Appeals for the District of Columbia, 

Rule 17a, Clerk’s Note_ 37 

Senate Report No. 931 (77th Cong., 2d Sess.)_.... 22 



















39mtei> States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 9844 

United Meat Company, Inc., appellant 
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Reconstruction Finance Corporation, appellee 


No. 9845 

Federated Meat Corporation, appellant 

v. 

i 

Reconstruction Finance Corporation, appellee 

SPECIAL APPEALS FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
A. Prior proceedings 

On May 16, 1947, appellants, United Meat Company, Inc. 
and Federated Meat Corporation, hereinafter referred to some¬ 
times as United and Federated, filed separate, similar com¬ 
plaints in the United States District Court for the District of 
Columbia against Reconstruction Finance Corporation, here¬ 
inafter referred to as RFC, and Philip B. Fleming, “individually 
and as Administrator, Office of Temporary Controls” (J. A. 
2,5). So far as it appears, Mr. Fleming has never been served 
with process in either action. 


(l) 
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RFC filed its answers to the complaints of United and Fed¬ 
erated on July 15,1947, and on August 4,1947, appellants filed 
their separate replies to counterclaims asserted by RFC (J. A. 
9-18). Thereafter appellants served written interrogatories 
upon RFC, which were duly answered by RFC (J. A. 19-43), 
and examined Mary Phelps Enders, Chief of the Food Sub¬ 
sidy Branch of RFC (J. A. 44-72). 

On or about December 24, 1947, appellants moved for sum¬ 
mary judgments upon the pleadings, the interrogatories and 
answers thereto, the examination of Miss Enders, and certain 
affidavits (J. A. 73-105). RFC opposed the motions, and sub¬ 
mitted evidentiary exhibits in connection with its memoran¬ 
dum of law (J. A. 109-134). Both motions were consolidated 
for the purposes of argument. On March 30,1948, the Honor¬ 
able T. Blake Kennedy, of Wyoming, filed his written opinion 
and order denying appellants’ motions (J. A. 105-107). This 
appeal is taken from that order (J. A. 108). 

B. The pleadings 

Appellants sue, according to their complaints, for “recovery 
of money wrongfully withheld, for injunction, and for declara¬ 
tory judgment.” The basis for the jurisdiction of the Court is 
alleged in each complaint to be Sections 11-301, 305, and 306 
of the District of Columbia Code, and the Declaratory Judg¬ 
ment Act of June 14, 1934, as amended, U. S. C., Title 28, Sec. 
400. The gist of the actions is contained in appellants’ allega¬ 
tions that, pursuant to statute and regulation, RFC owes to 
United meat subsidies amounting to $218,348.99 for the months 
of December 1945, January, February, and March 1946; that 
RFC owes to Federated meat subsidies amounting to “between 
$400,000 and $500,000 for the same months; that Fleming was 
instigating the “unlawful refusal” of RFC to pay the meat sub¬ 
sidies in question; that Fleming and RFC had made an ar¬ 
rangement whereby RFC withheld meat-subsidy payments un¬ 
til Fleming had certified to it whether there were pending 
against meat-subsidy claimants any enforcement actions for 
such violations of the Emergency Price Control Act of 1942, as 
amended, as might affect the amount of meat subsidies due to 
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the claimant; that this arrangement between Fleming and 
RFC had never been promulgated by regulation or order and 
is illegal; and that there were no actions pending or completed 
against United and Federated which can have any bearing on 
the meat subsidies claimed by them. Appellants pray that 
Fleming and his agents be enjoined from interfering with the 
payment of the meat subsidies to them and that he be ordered 
to execute and deliver to RFC the necessary clearance forms, 
and that judgments be entered against RFC in favor of United 
and Federated for the amounts claimed, together with interest 
and costs. 

In its answer to each complaint, RFC denies all material al¬ 
legations of each complaint relating to appellants’ compliance 
with pertinent subsidy regulations and their right to the sub¬ 
sidies claimed. RFC admits that it has refused to pay the 
sums demanded in the complaints. With reference to defend¬ 
ant Fleming, RFC suggests to the Court that he is not a proper 
party defendant, and that the complaint should be dismissed 
as to him because, pursuant to Executive Order No. 9841 (12 
F. R. 2645, dated April 23,1947), the Office of Temporary Con¬ 
trols ceased to exist and defendant ceased to be Administrator 
of that Office. 1 

In addition, RFC alleges: 

(1) For a defense, that the District Court lacks jurisdiction 
of the subject matter, except as jurisdiction may be conferred 
by thfe provisions of Sec. 2 (m) of the Emergency Price Control 
Act of 1942, as amended. Act of June 30, 1944, c. 325 (58 Stat. 
632, 636; U. S. C., Title 50 App. Sec. 902 (m)). 2 Sec. 2 (m) 
does not confer jurisdiction here, because appellants’ claims do 
not involve an agricultural commodity, or an unauthorized or 
illegal condition or penalty. In addition, the Court lacks juris¬ 
diction under Sec. 2 (m), because appellants have failed to ex- 

1 By Executive Order No. 9809, dated December 12,1946 (11 F. R. 14281), 
the Office of Price Administration and the Office of Economic Stabilization, 
which latter had over-all authority over the wartime price, subsidy and 
stabilization program, were dissolved and the Office of Temporary Controls 
was substituted in their places for the purpose of winding up their affairs. 
By Executive Order No. 9841, the Office of Temporary Controls was dis¬ 
solved, and its functions, insofar as they affected the meat subsidy program, 
were transferred to RFC, effective May 4,1947. 

* For the text of Section 2 (m), see Appellee’s Appendix B. 
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haust their administrative remedies before RFC. Finally, if 
appellants are challenging the validity of any order or regula¬ 
tion of RFC or of the Office of Price Administration (the com¬ 
plaints being ambiguous with respect to this), the Court lacks 
jurisdiction to consider the validity of any such order or regular 
tion, because jurisdiction of this subject matter has been vested 
exclusively in the United States Emergency Court of Appeals 
by Sec. 204 (d) of the Emergency Price Control Act of 1942, 
Act of January 30, 1942, c. 26 (56 Stat. 23, 31, Sea 204 (d); 
U. S. C., Title 50 App. Sec. 924 (d)) . 8 

(2) For a defense and counterclaim RFC alleges that its 
regulations provide that, upon the determination by a court 
of first instance that a meat subsidy claimant has violated a 
substantive provision of an OPA meat or livestock order or 
regulation, RFC has the right to invalidate the slaughterer’s 
meat subsidy claims for the accounting period, or periods, in 
which such violations have occurred; that United and Feder¬ 
ated throughout 1945 and 1946 violated substantive provisions 
of livestock and meat regulations of the Office of Price Ad¬ 
ministration relating to prices at which cattle could legally be 
bought (Maximum Price Regulation 574) and meat legally 
sold by appellants (Revised Maximum Price Regulation 169) ;* 
that certain of such violations by appellants have been ad¬ 
judicated in the United States District Court for the Eastern 
District of New York for certain portions of 1945 and 1946 
in actions brought against them by the Price Administrator; 
that adjudications in the United States District Court for the 
Eastern District of New York of such violations by United 
and Federated are res judicata of the existence of such viola¬ 
tions; and that for such accounting periods as are not covered 
by such adjudications the court is requested to make appro¬ 
priate findings of fact and conclusions of law of such violations 
by United and Federated. 

Appellants have filed replies to RFC’s answers, denying all 
factual allegations contained in said answers. In addition, 
appellants allege, with respect to RFC’s counterclaim, that it 
fails to state a claim upon which relief can be granted; that 

* For the text of Section 204 (d), see Appellee’s Appendix C. 

4 MPR 574,10 F. R. 1270; RMPR 169, 7 F. R. 103S1. 
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the Court does not have jurisdiction thereof; that RFC has 
no authority in law to assert the counterclaim; that the counter¬ 
claim is not a claim of RFC; that the counterclaim is moot and 
barred by the “Statute of Limitations”; that the counterclaim 
is barred by laches and estoppel; and that the counterclaim lacks 
equity. 

C. Facts 

At the outset it must be stated that the facts in the case 
are not “admitted and uncontested,” as stated in appellants’ 
brief. There are fundamental issues of fact. 

During the period beginning January 1945 and continuing 
through April 1946 United and Federated were in the business, 
in New York City, of buying and slaughtering cattle and sell¬ 
ing the meat produced thereby. Throughout this period 
United and Federated made application for and received meat 
subsidies from RFC (hereinafter used to include Defense Sup¬ 
plies Corporation, its predecessor in the subsidy program), 
except that RFC refused to pay their claims for the accounting 
periods of December 1945 and January through March 1946. 

The unpaid claims of United are reflected on the books of 
RFC as follows (J. A. 21). 5 


In its motion for summary judgment United claims $225,573.66. 

Basic subsidy for December 1945_$45,046.20 

Basic subsidy for January 1946_ 71,713.: 72 

Basic subsidy for February 1946- 70,960.15 

Basic subsidy for March 1946-'_ 30,628.92 

Barkley-Bates subsidies for July, September, and October 1945 7,224.67 


Total_ 225,573.66 

The unpaid claims of Federated are reflected on the books of 
RFC as follows (J. A. 32). 6 

Basic subsidy for December 1945_$39,208.17 

Basic subsidy for January 1946_ 43,510.65 

Basic subsidy for February 1946- 53,230.04 

Basic subsidy for March 1946- 25,386.01 

Barkley-Bates subsidy_ 8,586. 40 


Total_ 169,921.27 


8 In its complaint United alleges that $218,348.99 is due to it from RFC. 
* In its complaint Federated alleges that “between $400,000 and $500,000” 
is due to it from RFC. In its motion for summary judgment Federated 
claims $169,921.27. 

810939 — 4 : 


2 












6 


RFC has refused to pay the sums reflected on its books to 
United and Federated. Before the details of the grounds jus¬ 
tifying this refusal are stated, it appears advisable to outline 
briefly the authority for the meat subsidy program and the 
manner in which the program was operated as an essential 
element in the Nation’s wartime economic stabilization 
program. 

The meat subsidy program was instituted in 1943 pursuant 
to the provisions of Sec. 2 (e) of the Emergency Price Control 
Act of 1942 (Act of January 30,1942, c. 23, 56 Stat. 23; U. S. C. 
Title 50 App., Sec. 902 (e)). 7 Under the Act the Federal Loan 
Administrator was authorized to pay meat subsidies “in such 
amounts and in such manner and upon such terms and condi¬ 
tions as he determines to be necessary to obtain the maximum 
necessary production thereof.” 

In June 1943, as part of the President’s “hold-the-line” policy 
(Executive Order No. 9328, issued April 8,1943, 8 F. R. 4681), 
prices of meat were “rolled back” approximately 10 percent by 
order of the Economic Stabilization Director (Amendment No. 
15 to Office of Price Administration Revised Maximum Regula¬ 
tion 169,8 F. R. 7675). The primary purpose of the “roll back” 
was, of course, to ease the burden of rising meat prices upon the 
American consumer. As a consequence of the “roll back,” the 
Government realized that it would be necessary for it to provide 
a subsidy payment to the slaughterer in order that the economic 
pattern of the industry not be disrupted. Concurrently with 
the roll back in meat prices the Federal Loan Administrator, 
with the approval of the President, directed and authorized 
RFC to formulate and administer a program for the payment of * 
compensatory meat subsidies to slaughterers. Schluderberg- 
Kurdle Co. v. Reconstruction Finance Corporation, 169 F. (2d) 
419,421 (E. C. A. 1948), cert. den. October 18,1948 (No. 248); 
Earl C. Gibbs, Inc. v. Defense Supplies Corporation, 155 F. (2d) 
525,527,530 (E. C. A. 1946), cert. den. 329 U. S. 737. 

Pursuant to this authorization, RFC on June 16,1943, issued 
its Regulation No. 3, effective as of June 7, 1943. Regulation 
No. 3 set forth the terms and conditions upon which meat sub¬ 
sidies would be paid and was promulgated in accordance with 


T For text of Sec. 2 (e), see Appellee’s Appendix A. 
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the mandate of Congress that the Federal Loan Administrator 
was to make subsidy payments “in such amounts and in such 
manner and upon such terms and conditions as he determines to 
be necessary.” Reg. No. 3 (8 F. R. 10826) was in effect, as 
amended, from June 7,1943, to January 29,1945. On January 
19, 1945, Revised Regulation No. 3 (10 F. R. 4241) was issued 
and continued in effect through June 30,1946, when the Emer¬ 
gency Price Control Act of 1942, as amended, expired. 

From time to time RFC revised and amended its regulations 
governing the payment of meat subsidies in accordance with, 
general policies adopted by the Office of Economic Stabilization. 1 * 

At all times during the life of the meat subsidy program pay¬ 
ment of the subsidy was conditioned upon compliance by the 
slaughterer with price regulations of the Office of Price Admin¬ 
istration. 9 In support of this concept of a closely integrated 
price-subsidy program, RFC from the very outset made it clear 
by its regulations that compliance by the slaughterer with price 

* Congress, by the Stabilization Act of 1942 (Act of October 2,1942, c. 578, 
56 Stat. 765; U. S. C. Title 50, App. Secs. 961-962). authorized the President to 
issue general orders stabilizing prices, wages and salaries affecting the cost 
of living, and gave the President power to delegate his authority under tfae 
Act to such department, agency, or officer as he might direct. By Executive 
Order No. 9250, issued October 3,1942 (U. S. C. Title 50, App. Sec. 901, note; 
7 F. R. 7871), the President delegated such authority to the Office of Economic 
Stabilization, and the Director of this Office was ordered to formulate apd 
develop a comprehensive National economic policy with respect to prices, 
rents, wages, salaries, profits, rationing, subsidies and all related matters, 
with a view to stabilizing the cost of living in accordance with the stabiliza¬ 
tion Act of October 2,1942. 

In commenting upon the structure thus erected by Congress and the Presi¬ 
dent for the purpose of stabilizing and protecting the economic structure of 
the Nation, the Emergency Court of Appeals has pictured the situation as 
follows: 

“Thus the authority to formulate and administer subsidy programs re¬ 
mained where it had been placed by Section 2 (e) of the Emergency Price 
Control Act; with this qualification, however, that the Price Administrator, 
the Federal Loan Administrator, and Defense Supplies Corporation, were 
obliged to conform to the general line of policy laid down in directives of the 
Economic Stabilization Director pursuant to his overriding authority as con¬ 
ferred upon him by the Executive Order. ( Earl C. Gibbs v. Defense Supplies 
Corporation, 155 F. (2d) 525, at pp. 527-528.)" 

* Armour <£ Company v. Reconstruction Finance Corporation, 162 F. (2d) 
918, 922 (E. C. A. 1947); see also, Schluderberg-Kurdle Co. v. Reconstruction 
Finance Corporation, 169 F. (2 ) 419, 423 (E. C. A. 1948). 
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regulations of OPA was a necessary condition to receipt of meat 
subsidies. Throughout the entire period here in question, 
United and Federated were required to submit their claims for 
meat subsidy payments on monthly forms prepared by RFC 
and distributed to all cattle slaughterers. In executing these 
forms each month (J. A. 37) United and Federated were re¬ 
quired to certify, and did certify, that— 

During the period covered by this claim, the applicant 
has not wilfully violated any regulation of the War 
Food Administrator or the Office of Price Administra¬ 
tion applicable to the purchase or sale of cattle or to 
cattle slaughter or to the sale or distribution of meat. 

Throughout the period in question RFC’s regulations pro¬ 
vided: 

All claims for payment shall be filed in triplicate on 
forms approved by Reconstruction Finance Corporation 
and all information therein provided for shall be sup¬ 
plied. 10 

***** 

Reconstruction Finance Corporation shall have the 
right to declare invalid, in whole or in part, any claim 
which does not meet the requirements of this regula¬ 
tion. 11 

***** 

Payments will be made monthly upon preliminary ap¬ 
proval of the claim. Preliminary approval and payment 
of claims shall not constitute final acceptance of the 
validity or amount of the claim. On a finding that the 
claim is invalid or defective, RFC shall have the right to 
require restitution of any payment or any part thereof. 
Any sums found to be due to RFC shall be deductible 
against any approved or subsequent claim for any pay¬ 
ment by RFC to the person. 12 

RFC’s regulations also provided the following additional 
grounds for invalidation: 

“Rev. Reg. No. 3, Sec. 7003.3 (c) (1) (10 F. R. 4241). 

11 Rev. Reg. No. 3, Sec. 7003.9 (e) (10 F. R. 11153); previously contained 
verbatim in Sec. 7003.10 (a) (10 F. R. 4241). 

“Rev. Reg. No. 3, Sec. 7003.9 (c) and (d) (10 F. R. 4241). 




RFC shall declare invalid, in whole or in part, any 
claim by an applicant who, in the judgment of the War 
Food Administrator or the Price Administrator, has wil¬ 
fully violated any regulation or order of their respective 
agencies applicable to the purchase or sale of livestock 
or to livestock slaughter or to the sale or distribution of 
meat, and any claim of any applicant who the Price 
Administrator certifies to RFC has been determined in 
a civil proceeding to have violated a substantive provi¬ 
sion of any regulation or order of the Office of Price 
Administration applicable to the purchase or sale of 
livestock or to livestock slaughter or to the sale or distri¬ 
bution of meat. 18 

i 

Returning now to the specific grounds which justify RFC’s 
refusal to pay United and Federated subsidy claims, the record 
reveals: 

(1) United and Federated violated RFC’s regulation in that 
each falsely certified throughout the period of its operations 
that it had not “wilfully violated any regulation of the Office 
of Price Administration applicable to the purchase or sale of 
cattle or to cattle slaughter or to the sale or distribution of 
beef.” 

(2) Intent or wilfulness aside, United and Federated vior 
lated substantive provisions of OPA cattle and meat regula¬ 
tions during each accounting period from January 1945 through 
March 1946. RFC in its own right, and as successor to OPA’s 
subsidy functions, may properly raise these violations as a de¬ 
fense to these actions and secure in these actions the determina¬ 
tion required by Sec. 7003.10 (a) of its Rev. Reg. No. 3. 

(3) In any event, RFC has a partial defense to each action 
in that it has been judicially determined by a court of first 
instance that United violated OPA price regulations relating 
to cattle during the accounting period of August 1945, and 
Federated violated OPA price regulations during the account¬ 
ing period of May 1945. On the bases of these determinations 
RFC has invalidated United’s August 1945 claim, amounting 

*Rev. Reg. No. 3, Sec. 7003.10 (a) (10 F. R. 4241, as amended, 10 F. R. 
11153). 
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to $78,337.89, and has invalidated Federated’s May 1945 claim, 
amounting to $58,060.21. As these sums have been previously 
paid to United and Federated, they are now due and owing 
to RFC. 

The record reveals the following evidence in support of each 
of these three defenses: 

(1) Federated was incorporated under the laws of the State 
of New York on December 27,1944. Approximately 125 retail 
butchers in New York City banded together to form the cor¬ 
poration for the purpose of securing supplies of meat. The 
method of operation followed by Federated was to buy cattle 
without regard to maximum permissible payments, as provided 
for in MPR 574. The meat produced from the slaughtered 
cattle would then be sold to the stockholders of Federated at 
the ceiling prices provided for in RMPR 169, and operating 
losses which occurred from month to month under the plan of 
operation were recouped by means of share assessments or addi¬ 
tional sales of stock to the stockholders (J. A. 76, 129). 

On or about February 25, 1945, the Price Administrator 
brought an action entitled Bowles v. Federated Meat Corporaw 
tion, et clL., Civil Action No. 4941, affirmed on appeal sub nom. 
Porter v. Federated Meat Corporation, 157 F. (2d) 276 
(C. C. A. 2d, 1946),-in the United States District Court for 
the Eastern District of New York, alleging violation of RMPR 
169 by Federated and its officers. The Price Administrator 
sought to enjoin the continued violation of the regulation and 
to recover a judgment for treble damages against Federated 
and its officers, based upon overceiling payments to Federated 
in the amount of $322,500 (J. A. 94). In issuing a temporary 
injunction against Federated, the District Court made findings 
of fact that Federated’s plan of organization was adopted in 
order to circumvent RMPR 169 and that Federated did, in its 
operations, violate the regulation (J. A. 39). The Court also 
made a finding of fact that share assessments levied upon the 
stockholders were made necessary by the fact that meat was 
invoiced to stockholders at ceiling prices, but that its cost to 
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Federated was so high that a loss was sustained by sales to 
stockholders at ceiling prices. On September 6, 1945, and 
October 3, 1945, the Court issued temporary injunctions re¬ 
straining Federated from selling or delivering beef at prices 
in excess of the maximum prices provided for by RMPR 169, 
and from selling or delivering beef on condition that the pur¬ 
chasers be required to purchase any other commodity, or to pay 
alleged assessments levied by Federated (J. A. 89, 93) . 14 

The sworn testimony of Meyer Kruglin, dated February 15, 
1946, reveals that he was a retail butcher and a stockholder of 
Federated, that he joined Federated with the understanding 
that the corporation was to be used as a device for the purchas¬ 
ing and slaughtering of cattle and the supplying of stockholders 
with meat; that he was to pay, in addition to the ceiling prices, 
such sums of money to Federated as was necessary to allow 
Federated to continue in business, even though operating at a 
continuing and increasing loss; that unless he purchased shares 
of stock from time to time he would not be allowed to buy meat 
from Federated, and that the purchases of stock by him was 
merely a device for the purpose of circumventing RMPR 169 
(J. A. 109). Kruglin never received physical possession of a 
single share of stock for all of the moneys which he paid to 
Federated and did not actually know how many shares he had 
purportedly purchased. It is impossible to escape the conclu¬ 
sion that despite the formula which Federated and its stock¬ 
holders gave lip service to, they understood full well that they 
were not actually engaging in the purchasing of shares of stock, 
but were making and receiving payments which were in excess 

“Thereafter, the Price Administrator moved for summary judgment 
against defendants under the treble damage count. On October 29, 1945, 
Judge Harold M. Kennedy denied the motion (J. A. 94). On January 2, 
1946, a note of issue and notice of trial was filed, but on the call of the 
calendar thereafter, the case was adjourned from time to time. On Sep¬ 
tember 30, 1946, the mandate of the Circuit Court of Appeals, affirming the 
preliminary injunction of the District Court, was filed in the Office of the 
Clerk of the District Court. On October 15, 1946, meat was decontrolled. 
On November 6,1946, the case of Porter v. Federated Meat Corporation was 
marked off the trial calendar (J. A. 81). 
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of ceiling prices. It is also impossible to escape the inference 
that the stockholders of Federated reckoned the cost of their 
stock purchases as part of the cost of the meat which they were 
purchasing and passed this additional cost on to the ultimate 
consumer to whom they sold the meat. 

The amount of additional payments which Kruglin made to 
Federated for the purchases of stock is shocking, and makes it 
clear that Kruglin must have had to sell the meat to his cus¬ 
tomers at “black market” prices. It appears from the examina¬ 
tion of Kruglin, that during 1945 he purchased quantities of 
meat from Federated for a purchase price of approximately 
$17,000. During the same period he paid to Federated for stock 
purchases and assessments a sum concerning which he is delib¬ 
erately vague, but which appears to be at least $8,000. In ac¬ 
tuality, therefore, he paid to Federated not the ceiling price of 
approximately $17,000 for the meat, but a “black market” price 
of approximately $25,000. 

It should be pointed out that the District Court in the case of 
Bowles v. Federated Meat Corporation, supra, had the follow¬ 
ing to say, in its written opinion (J. A. 129), about the legality 
of requiring stockholders to make additional purchases of stock 
as a condition precedent to receiving meat: 

On the argument, counsel for the defendants, stated 
that the assessment procedure had been discontinued, 
and that defendants were willing to be restrained against 
it. However, questioning on this point elicited that the 
discontinuance of the assessment procedure would nat¬ 
urally result in the disappearance of the assets of the cor¬ 
poration. It also became clear that when this happened, 
the defendants intended to sell new stock to replenish 
the assets of the corporation. Obviously, such a pro¬ 
cedure is merely a substitute for the use of assessments; 
by the same token, it would be merely a slightly different 
form of evasion. 


The examination of Kruglin reveals that Federated ignored 
this warning of illegality and,persisted in continuing its method 
of operation by exacting additional purchases of stock from its 
stockholders as a condition precedent to the delivery of meat. 
The examination of Kruglin also reveals that this course of con¬ 
duct existed until at least as late as December 6. 1945, for-on 
that date Kruglin paid $350 to Federated for additional stock 
of the corporation" 

The sworn testimony of Harry Mars, dated February 15,1946 
(J. A. 121), reveals that identical methods of operation were 
carried on by United. Mars was a retail butcher and a stock¬ 
holder of United and his testimony clearly shows that United’s 
organization and operations were cut on the same pattern as 
those of Federated. From September 1945 through January 
1946 Mars purchased quantities: of meat from United at a pur¬ 
chase price of $3,800, and during the same period he .paid to 
United the additional sum of approximately $3,000, ostensibly 
for the purchase of stock in a corporation which was losing 
larger and larger sums of money each month. In actuality, 
therefore, Mars did not pay the price of $3,800 for the meat 
he purchased from United, but the “black market” price of 
$6,800. His testimony shows that as late as January 15,1946, 
he paid $500 to United for additional stock in that corporation. 

The record is clear, in addition, that not only were United 
and Federated violating the provisions of RMPR 169, but that 
they were also violating the provisions of MPR 574 throughout 
•the course of their operations. Set out below is a table showing 
the extent to which, and the regularity with which, United and 
Federated exceeded the maximum permissible payments for 
cattle,provided for by MPR 574 during each accounting period 
from April 1945 through March 1946. The figures contained 
in this table were taken from the figures supplied by United and 
Federated on their subsidy claim forms (J. A. 134). 

“■United and Federated have till this date refused to allow RFC to examine 
their books (J. A. 41). Until such examination is secured, by court order, 
RFC cannot supply exact details. 


810939—48-3 
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Period 

Net cost of 
cattle 

Mtrlmnm 

permissible 

cost 

Net overage 

Over¬ 
age percent 
(nearest 
percentage) 

United Meat Co., Inc. 





Apr. 2 to Apr. 30, IMS. 

3361.031.32 

$350,457.54 

$10,573.78 

103 

May 1 to Jane 3, IMS.. 

450.624.01 

451,398.46 

8,225.55 

102 

Jane 4 to Jane 30, IMS. 

503,640.33 

586,952.60 

6.687.64 

101 

July 2 to Jaly 31, IMS. 

642; 568.71 

631,656.47 

10,912; 24 

102 

Aug. 1 to Aug. 30, IMS. 

587.726.82 

568,794.71 

18,932.11 

103 

Aug. 31 to Sept. 27, IMS. 

538,383.43 

515,687.28 

22,606.15 

1M 

Sept. 28 to Oct. 25,1M5. 

420,830.02 

410,119.71 

19,710.31 

105 

Oct. 26 to Nov.29, IMS. 

649,685.82 

606,213.66 

43,472.16 

107 

Not. 30 to Dec. 27, IMS. 

579,273.76 

530,035.55 

49,238.21 

109 

Dec. 28, IMS to Jan. 31,1M6. 

760,637.33 

714,651.16 

54.986.17 

108 

Feb. 1 to Feb. 28, IMS. 

550,303.41 

536,449.15 

22.943.26 

104 

Mar. 1 to Mar. 28, IMS.... 

229,600.24 

221,588.90 

a 110.34 

104 

Federated Meat Carp. 





Apr. 2 to Apr. 30,1M5. 

408,888.52 

399.104.62 

9,783.90 

103 

May 1 to June 3,1M6. 

460,030.28 

477,803.08 

12; 227.20 

103 

Jane 4 to Jane 30, IMS. 

479,809.50 

460,965.21 

9,884.29 

102 

July 2 to July 31, IMS. 

528,306.80 

509,650.87 

18,648.93 

104 

Aug. 1 to Aug. 3i, IMS. 

533,977.85 

510.458.96 

23,518.87 

105 

Sept. 1 to Sept. 30, IMS. 

391,179.78 

377,399.29 

13,780.49 

1M 

Oct 1 to Oct. 31,1M5. 

432,312.74 

414,941.05 

17,371.00 

104 

Nov. 1 to Nov. 30, IMS. 

471,774.50 

443,442.60 

28,331.81 

106 

Dec. 1 to Dec. 31, IMS. 

495,672.04 

453,747.87 

41,924.17 

109 

Jan. 1 to Jan. 31.1M6. 

506,564.92 

542; 346.43 

54,218.49 

110 

Feb. 1 to Feb. 28, IMS. 

473,424.90 

447,907.26 

25,517.64 

106 

Mar. 1 to Mar. 31. IMS. 

227,803.39 

215,58a 49 

12,222.90 

106 


Lest the percentages by which appellants exceeded maximum 
permissible payments for cattle during these months seem in¬ 
significant, the attention of the Court is directed to the fact 
that in April 1946 the OES and the RFC promulgated regu¬ 
lations which provided that if the overage was one-fourth of 
one percent or less, a 10-percent penalty would be deducted 
from the amount of the net subsidy claim for that month (in 
addition to the over-maximum deduction); if the overage ex¬ 
ceeded one-fourth percent but did not exceed one percent, the 
penalty was 30 percent of the net subsidy claim; if the overage 
exceeded one percent but did not exceed two percent, the penalty 
was 60 percent of the net subsidy claim; and if the overage 
exceeded two percent the penalty was 100 percent of the net 
subsidy claim. The regulation of RFC making provision for 
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these penalities was adopted on March 21, 1946, to become 
effective April 1,1946“ 

It is significant that Federated and United ceased slaughter¬ 
ing operations at the end of March 1946 and thereafter became 
inactive (J. A. 80). 

It is apparent, therefore, that United and Federated were 
organized for the specific purpose of circumventing and evad¬ 
ing OPA regulations applicable to the purchase or sale of live¬ 
stock or to livestock slaughter, or to the sale or distribution of 
meat, and that throughout the period of their operations, 
United and Federated so conducted their business as to cir¬ 
cumvent, evade, and violate OPA regulations MPR 574 and 
RMPR 169. It is also clear that, insofar as United and Fed¬ 
erated certified each month to RFC that they had not “wil¬ 
fully violated any regulation of the Office of Price Administra¬ 
tion applicable to the purchase or sale of cattle or to cattle 
slaughter or to the sale or distribution of meat,” they submitted 
false certifications to RFC and thereby induced RFC to pay 
subsidy claims which it would otherwise have refused to pay. 

(2) In addition to the complete defense to these actions which 
RFC has because of the false certifications by United and Fed¬ 
erated, the violations of price regulations in themselves afford 
RFC a total defense. RFC’s regulations provide that it may 
invalidate subsidy claims upon the determination of a court 
of first instance that a subsidy claimant has violated the provi¬ 
sions of an OPA price regulation (Sec. 7003.10 (a), supra). 
As will be shown in the Argument, the Court may properly 
make such determinations of United’s and Federated’s viola¬ 
tions in this action. It has already been demonstrated, in dis¬ 
cussing the first ground for invalidation, that the record clearly 
reveals that United and Federated violated the provisions of 
RMPR 169 and MPR 574. 

(3) In addition to the two complete defenses set forth above, 
RFC has a partial defense against United in the sum of $78,- 
337.89, and against Federated in the sum of $58,060.21. 

“Rev. Reg. No. 3, Sec. 7003.6 (b) (3) (11 F. R. 3102). 
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With relation to United, the record shows that the United 
States District Court for the Eastern District of New Ydrk, In 
an action for injunctive relief brought by the Price Adminis¬ 
trator against United, determined that United had violated the 
provisions of MPR 574 during the accounting period of Au¬ 
gust 1945 and issued a preliminary injunction restraining 
United from further violations of that regulation (J. A. 23, 
84). OPA certified the fact of this determination to RPC and 
RFC thereupon invalidated the meat subsidy claim of United 
for the accounting period of August 1945 (J. A. 23, 30). As 
the sum of $78,337.89 had been paid to United previous to ‘the 
invalidation,*said sum is due to RPC. 

With relation to Federated, the record shows that the United 
States 'District Court for the Eastern District of New York, 
in an action for injunctive relief brought by the Admitiistrator 
against Federated, determined that Federated had violated the 
provisions of MPR 574 during the accounting period of May 
1945 and issued a preliminary injunction restraining Federated 
from further violations of that regulation (J. A. 83). OPA 
certified the fact of this determination to RFC and RFC there¬ 
upon invalidated the meat subsidy chiim of Federated ; for the 
accounting period of May 1945 (J. A. 34, 43). As the sum of 
$58,060.21 had been paid to Federated previous to the invalida- 
tion, said sum is due to FRC. 

D. Moving affidavits 

Appellants failed to submit any affidavits by any person hav¬ 
ing personal knowledge of the operations of United and Fed¬ 
erated in support of their motions for summary judgment. The 
only affidavits submitted which relate to appellants’ operations, 
are the affidavits of one Jack Kranis, who identifies himself in 
the affidavits as an attorney who had represented United and 
Federated throughout the period here in question (J. A. 76). 
It is vital to note, therefore, that although the answers of RFC 
allege violations by United and Federated of RMPR 169 and 
MPR 574, appellants have failed to reply in any manner to these 
allegations. Indeed, Mr. Kranis indirectly concedes that United 
and Federated violated the provisions of MPR 574 and at- 





result,of “errors of judgment..” Insofar as the alleged violaiapns 
of 169 meconcerned, his affidavits completely avoid, the 

issue. 

STATUTES AN3> EXECU TIV E OKDEB INVOLVED 


The following applicable statutes and Executive Order are 
contained in Appellee’s Appendix, attached to this Brief: 

A. Section 2 (e) of the Emergency Price Control Act of 1942, 
Act of January 30,1942, c. 26,56 Stat. 23; U. S. C. Title 50 App., 
Sec. 902(e). 

B. Section 2 (m) of the Emergency Price Control Act of 1942, 
as amended, Act of June 30,1944, c. 325, 58 Stat. 632; U. S. C. 
Title 50, App., Sec. 902 (m). 

C. Section 204 (d) of the Emergency Price Control Act of 
1942, Act of January 30,1942, c. 26, 56 Stat. 23; TJ. S. C. Title 
50 App., Sec. 924 (d).. 

D. Sections 101, 201 (c) and 402 of Executive Order 9841 
(12F.R. 2645). 


SUMMARY OF ARGUMENT 


(1) It is respectfully submitted that this Court does not have 
jurisdiction of the subject matter of this suit. (A) The subsidy 
claims of appellants do not relate to the production or sale of 
agricultural commodities. (B) RFC has not imposed any con¬ 
dition or penalty not authorized by the Emergency Price Con¬ 
trol Act of 1942, as amended, or RFC’s lawful regulations issued 
thereunder. The invalidations by RFC of appellants’ subsidy 
claims have been made in strict accordance with the provisions 
of RFC’s regulations. (C) Appellants have failed to exhaust 
their administrative remedies, as provided for by the Price Con¬ 
trol Act. Even if a condition or penalty, not authorized by 
statute or RFC’s Regulations, had been imposed by RFC, it was 
the intention of Congress that the filing of a protest with RFC 
against such condition or penalty, and the denial of such protest 
by RFC, be a condition precedent to the institution of an action 
by the Slaughterer under Section 2 (m) of the Price Control 
Act, as amended. Appellants have failed to file any protest 
with RFC against the alleged unlawful conditions and penalties. 
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(2) The merits of the actions are controlled by the provisions 
of RFC’s meat subsidy regulations. The provisions of any ap¬ 
plicable directive of the Office of Economic Stabilization merely 
indicate general policies and are not controlling of the issues. 
In any event, appellants are not entitled to the relief they seek 
on the basis of any OES directive. 

(A) The record contains strong evidence that United and 
Federated presented false certifications to RFC in their 
monthly claims for subsidies throughout the period of their 
operations, when each certified to RFC that it had not wilfully 
violated OPA price regulations. RFC’s subsidy regulations 
specifically provide that it has the right to declare invalid any 
claim which does not meet the requirements of its regulations. 
False representations and information certainly violate the 
requirements of RFC’s regulations, and justify an invalidation 
of meat subsidy claims during each of the accounting periods 
involved. In addition, the presention of false certifications by 
United and Federated constituted a fraud upon RFC and sup¬ 
plied a ground for lawful invalidation of subsidy claims even 
in the absence of specific regulations. 

(B) Even if there were no underlying plan to circumvent and 
evade the stabilization, price and subsidy program, and even 
if false certifications were not present, it is indisputable that 
United and Federated violated OPA price and meat regula¬ 
tions in each accounting period from January 1945 through 
March 1946. RFC’s regulations provided, from May 1945 on, 
that it had the right to invalidate meat subsidy claims, where 
OPA certified to it that a court of first instance had determined 
that the claimant had violated a substantive provision of 
OPA’s price regulations relating to meat and livestock. On 
or about May 4,1947, RFC succeeded to the functions, respon¬ 
sibilities and duties of OPA, relating to the meat subsidy pro¬ 
gram. RFC, therefore, is justified both legally and equitably, 
in raising the violations by United and Federated as a complete 
defense to this action. In view of the broad mandate given by 
Congress to the administrative agencies here involved, it is ob¬ 
vious that the policy of denying subsidy benefits to violators of 
QPA regulations must be given the effect of a declaration of 
policy by Congress. In order to carry out that policy of denying 
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subsidy benefits to such violators, the Court is required to refuse 
relief to United and Federated, upon proof that United and 
Federated violated provisions of OPA regulations. 

(C) A determination of a violation of an OPA regulation, 
within the meaning of Office of Economic Stabilization Direc¬ 
tive No. 41, paragraph 7 (b) (2) [10 F. R. 4494] and Rev. Reg. 
No. 3, Sec. 7003.10 (a) has been made for the month of May 
1945, in the case of Federated, and for the month of August 
1945, in the case of United. RFC lawfully invalidated sub¬ 
sidy claims of United for the month of August 1945, in the sum 
of $78,337.89; and subsidy claims of Federated for the month 
of May 1945, in the sum of $58,060.21. These sums, having 
been paid to appellants upon preliminary approval of their 
claims, are now due and payable to RFC. 

(3) The District Court was clearly correct in denying the 
motions for summary judgment and its order should be affirmed, 
insofar as it found that there were triable issues of fact. Ap¬ 
pellants’ moving affidavits do not even attempt to meet the 
factual issues raised by RFC in its answer and counterclaim. 
In addition, RFC introduced evidentiary exhibits which clearly 
support its defenses, that appellants violated RFC’s subsidy 
regulations and OPA price regulations. Appellant’s motions 
to tax costs must be denied, as being without merit and con¬ 
trary to statute. 

ARGUMENT 

Point I 

This Court does not have jurisdiction of the subject matter of 
this suit: (A) The claims do not relate to the production or 
sale of agricultural commodities; (B) RFC has not imposed 
any condition or penalty not authorized by the Act or its 
lawful regulations issued thereunder; and (C) United and 
Federated have failed to exhaust the administrative reme¬ 
dies provided for by the Price Control Act 

A ! 

The Circuit Court of Appeals for the First Circuit has 
squarely held in Atlantic Meat Co., Inc. v. Reconstruction 
Finance Corp., 166 F. (2d) 51, that meat is not an agricultural 
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commodity and that the District Courts, therefore, do not have 
jurisdiction over claim for meat subsidy payments. 17 Col¬ 
laterally, the Emergency Court of Appeals in Schluderberg- 
Kwrdle Co. v. Reconstruction Finance Corporation , 169 F. (2d) 
419; cert, denied on October 18,1948 (No. 248); has unequivo¬ 
cally held that the subsidy payments made by RFC were 
bottomed upon the meat which was produced, and. not upon the 
slaughtering of cattle in and of itself. It is plain, therefore, 
that the subsidies which United and Federated seek to recover 
in; these actions are not subsidies which relate to an agricultural 
commodity, and that, therefore, Sec. 2 (m) provides no basis 
for the jurisdiction of the District Court over the subject matter 
in dispute. 18 The Atlantic Meat Company case, supra, also 

” On September 7,1948, tbe Hon. Emerich B. Freed, United States District- 
Court JUdge for tbe Northern District of Ohio, followed tbe Atlantic Meat 
Co. holding, in the case of Anstead v. Reconstruction Finance Corporation, 
No. 25545. In granting RFC’s motion to dismiss a suit for meat subsidies 
on jurisdictional grounds. Judge Freed wrote. In a memorandum opinion: 

“Title 50‘U. S. C. App: Sec. 902 (m) specifically limits the right to main¬ 
tain suits of this nature to those engaged in the production or sale of 
agricultural commodities. It is apparent from the complaint that the 
Plaintiff is a nonprocessing slaughterer and hence is not entitled to the 
benefits of the Statute. Atlantic Meat Co. Inc. vs. R. F. C., 166 Fed. (2nd) 
51' that the U. S. may not be sued without legislative sanction is so well 
recognized that it is needless to comment on it at greater length. Motion, 
to dismiss is granted.” 

“ The subsidy sued for in the Atlantic Meat Company case, supra, was 
one which provided “extra compensation” to certain slaughterers. The sub¬ 
sidies claimed by United and Federated in these actions are the “basic sub¬ 
sidies” provided by RFC’s regulations. It is clear, however, that this 
difference is immaterial to the holding in the Atlantic Meat Company case, 
because each subsidy was granted upon an identical basis, i. e., the produc¬ 
tion and sale of meat. 

“Extra compensation” was paid in order to equalize the position of those 
slaughterers which did not fabricate meat products (and which were not 
affiliated with wholesale or retail outlets) with those slaughterers which 
did fabricate (or which were affiliated). 

In providing for this “extra compensation,” RFC declared that it would 
make this additional payment— 

“at the rate of eight-tenths of one cent a pound on the same amount of live 
weight of cattle slaughtered on and after November 1, 1943, on which pay¬ 
ments are made to the applicant under Sections 1 through 11 of this Regula¬ 
tion. Payments will be made in the same manner and on the same ft>ran« 
as payments of applications under Section 1 through 11 of this Regulation, 
(Reg. No. 3, Sec. 14 (d), 9. F. R. 1820;, Rev. Reg. No. 3, Secs. 7003.2 (b). 
and 7008.5 (f), effective January 19,1945,10 F. R. 4241).” 
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makes it clear that the Declaratory Judgment Act provides-no. 
basis. for j urisdiction. 

Ini the: absence of. jurisdiction conferred upon the. District 
courts by Sec. 2 (m), the District Courts lack jurisdiction, over, 
the subject matter. As was held in Atlantic Meat Company > 
supra, a suit against RFC for meat and subsidies in the Dis¬ 
trict Court is in effect a.suit against the United States, to. which, 
the United States has not consented. 1 * The real parties: in. 
interest in these cases by United and Federated are the Federal 
Loan Administrator and the United States of America. Insofar 
as RFC participated in the meat subsidy program* it partici¬ 
pated merely as the agent of the Federal Loan Administrator, 
a public official. Schluderberg-Kurdle Co. v. Reconstruction. 
Finance Corporation, supra; Earl C. Gibbs, Inc. v. Defense 
Supplies Corporation, 155 F. (2d) 525, 530 (E. C. A. 1945), 
cert. den. 329 U. S. 737. There is a judicial remedy open to 
United: and Federated, of course, and that is the one provided 
for by Secs. 203 and 204 of the Emergency Price Control Act 
of 1942, Act of January 30, 1042, c. 26, 56 Stat. 23; U. S. C. 
Title 1 50 App., Secs. 923 and 924. In other words, appellants 
may protest the invalidation of their subsidy claims before 
RFC and appeal to the Emergency Court of Appeals from any 
denial of such protest. Armour & Co. v. Reconstruction 
Finance Corporation, 162 F. (2d) 918 (E. C. A. 1947) ,* Schluder¬ 
berg-Kurdle Co. v. Reconstruction Finance Corporation, supra. 

B 

It is also respectfully submitted that the District Court does 
not have jurisdiction of the subject matter, for the reason that 
there has been no showing that the invalidation of appellants 7 
subsidy claims, justified by the submission of false certifications, 
imposes a condition or penalty not authorized by the Emer¬ 
gency Price Control Act, or RFC’s regulations. Whatever con¬ 
ditions or penalties may have been imposed by RFC in refusing 

to pay appellants’ subsidy claims, were conditions or penalties 

' ! 

" Congress has provided that debts to RPC arising out of the subsidy pro¬ 
gram shall have the priority of debts due to the United States. Section 3, 
Act of May 25,1948 (Public Law 548, 80th Cong., 2nd Sess.>. 
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which were provided for by RFC’s regulations. The District 
Court does not have jurisdiction to consider the validity of 
RFC’s regulations, as jurisdiction for that purpose has been 
reserved exclusively to the Emergency Court of Appeals. Sec. 
204 (d) of the Emergency Price Control Act, U. S. C. Title 50 
App., Sec. 924 (d). As the Court has not been presented with 
any showing of any arbitrary action by RFC outside of the pro¬ 
visions of its regulations, it follows that the Court has no juris¬ 
diction over the subject matter. Samett v. Reconstruction 
Finance Corporation, 165 F. (2d) 605 (C. C. A. 10th, 1947), 
cert. den. 334 U. S. 812; Atlantic Meat Company, Inc. v. Re¬ 
construction Finance Corporation, supra; Illinois Packing Co. 
v. Reconstruction Finance Corporation, 156 F. (2d) 875 (C. C. 
A. 7th, 1946). 

C 

In any event, the Court lacks jurisdiction over the subject 
matter because appellants have failed to exhaust their admin¬ 
istrative remedies prior to the institution of this litigation." 

The Emergency Price Control Act of 1942 contains a closely 
knit system of administrative action and judicial review. Sec¬ 
tion 203 of the Act sets forth an explicit and detailed plan for 
protest and hearing on challenged regulations and orders issued 
by the Federal Loan Administrator under the Act. Section 204 
of the Act provides that a denial of the protest is a condition 
precedent to jurisdiction of the Emergency Court of Appeals.. 
Illinois Packing Co. v. Bowles , 147 F. (2d) 554 (E. C. A. 1945). 
In discussing the protest procedure, and the necessity for it, the 
Senate Committee on Banking and Currency, in its report on 
the proposed Bill (Senate Report No. 931,77th Cong., 2d Sess.) 
stated: 

This shortened hearing procedure, which has already 
been developed by other Federal administrative agen¬ 
cies, is entirely consistent with the preservation of indi- 

* Secs. 2 (m), 203 and 204 of the Emergency Price Control Act of 1942; 
cf. Illinois Pocking Co. v. Bowles, 147 F. (2d) 554 (E. C. A. 1945); Armour & 
Co. v. Reconstruction Finance Corporation, supra; Macauley v. Waterman 
S. S. Corp ., 327 U. S. 540. 
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vidual rights, and is essential to the administration of an 
Emergency Price Control statute (at p. 7). 

It would certainly seem that the condition precedent to 
judicial review by the Emergency Court of Appeals must also 
be satisfied by an applicant suing under Sec. 2 (m) in the Dis¬ 
trict Courts. When Congress elected to provide an additional, 
concurrent remedy in the District Court to applicants producing 
agricultural commodities, it provided for this remedy by insert¬ 
ing it, as Sec. 2 (m), among the general provisions of the Price 
Control Act. This action by Congress clearly indicates an in¬ 
tention to fit the remedy provided for by Sec. 2 (m) into the 
statutory scheme of administrative action and judicial review, 
already present in the Price Control Act. Any argument to the 
contrary would have the effect of attributing to Congress an 
intention diametrically opposed to its basic plan for creating a 
completely integrated system for administrative action and 
judicial review. 

The language of Sec. 2 (m) indicates an implicit acceptance 
by Congress of the fact that an applicant would be required 
to exhaust its administrative remedy, before it could main¬ 
tain suit under Sec. 2 (m). It will be noted that the first sen¬ 
tence of the section prohibits any conditions or penalties not 
authorized by statute or regulation. The second sentence pro¬ 
vides: 

Any person aggrieved by any action * * * con¬ 
trary to the provisions hereof, or by the failure to act 
of any such agency * * * may petition the dis¬ 
trict court * * *. [Italics supplied.] 

The phrase “failure to act” obviously refers to the failure of 
RFC to act with respect to any unlawful condition or penalty 
after protest. The phrase cannot be held to mean anything 
else. The actions prohibited by the section are all contained in 
the first sentence. The second sentence is exclusively concerned 
with remedial action, in the event that the prohibitions laid 
down in the first sentence are ignored. Any other construction 
of the phrase than this would serve to extend the prohibitory 
provisions of the first sentence, contrary to accepted canons of 
statutory construction. 
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PCHJNT II 

RFC’s meat subsidy regulations control the question in dis¬ 
pute. Appellants failed to comply with these regulations, 
and RFC lawfully invalidated their subsidy claims pursuant 
to these regulations 

A 

The subject matter in dispute, of course, is. controlled: by the 
provisions of RFC’s meat subsidy regulations which were in 
effect throughout the period in question, i. e., Rev. Reg. No. 3, 
effective January 19,1945 (10 F. R. 4241, 11153). The direc¬ 
tives issued by the Office of Economic Stabilization are material 
to the issues only insofar as they illustrate general policies. 
The power and responsibility to adapt these general policies 
to the specific needs of the meat subsidy program remained at 
all times with the Federal Loan Administrator, and his agent 
RFC, and the claim of any applicant to meat subsidies must be 
determined upon the letter and spirit of RFC’s regulations, and 
not OES directives. Earl C. Gibbs, Inc. v. Defense Supplies 
Carp., 155 F. (2d) 525,530 (E. C. A. 1946) cert, den., 329 U. S. 
737; Cf. Armour & Co. v. Reconstruction Finance Corporation, 
162 F. (2d) 918 (E. C. A. 1947). 

Directive No. 41 of OES is not an exception to this general 
method of operation. Directive No. 41 was originally issued 
on April 23, 1945 (10 F. R. 4494), in order to provide ior addi¬ 
tional conditions to the receipt of meat subsidies. RFC, on its 
own initiative, had earlier provided that it reserved the right 
to invalidate subsidy claims of slaughterers who had wilfully 
violated price regulations of OPA. Rev. Reg. No. 3, Secs. 
7003.3, 7003.9,7003.10. Directive No. 41, paragraph 7 (b) (2)., 
directed RFC to add the further condition that nonwilful vior 
lations, if determined by a court of first instance, were also to 
result in the invalidation of the slaughterers’ subsidy claims 
for the accounting period, or periods, during which the said vio¬ 
lation was found to have occurred (Appellants’ App. 28). 

RFC amended its regulations, effective with the May 1945 
accounting period, to set forth this ground of invalidation 
(Rev. Reg. No. 3, Sec. 7003.10). The earlier provisions of its 
regulations relating to wilful violations, of course, remain un- 
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affected. In other words, Directive No. 41 had nothing “What¬ 
soever to do, and did not touch upon the provisions of RFC's 
regulations which required all slaughterers to certify monthly 
that they had not wilfully violated OPA price regulations and 
which reserved to RFC the right to invalidate meat subsidy 
claims where slaughterers submitted false certifications. 

OB 

Insofar as RFC has asserted as a defense and counterclaim 
that United and Federated violated OPA price regulations dur¬ 
ing the entire period here in question, it is, of course, setting up 
a defense against United’s and Federated’s claims which is addi¬ 
tional to the defense based upon the false certifications and 
which does not involve the question of wilfulness on the part 
of United and Federated. With respect to this second defense, 
RFC contends that it may properly seek, and the Court may 
lawfully enter, determinations of the existence of such viola¬ 
tions by United and Federated in these actions. 

It is true that Directive No. 41 and RFC’s regulations pro¬ 
vide that a certification of a judicial determination of a price 
regulation is to be made by OPA to RFC. It is obvious, how¬ 
ever, that this delegation of responsibility to OPA was merely 
incidental to the enforcement of the general policy laid down 
by Directive No. 41, that meat subsidies were not to be paid 
to those slaughterers who violated price regulations, even 
though the violations were innocent and not wilful. Of course, 
during OPA’s existence, OPA was the natural choice for such 
a task because, in policing its price regulations, OPA would 
have first knowledge of the making of such judicial determi¬ 
nations. 

It is obvious, however, that the power to resist unjust sub¬ 
sidy claims remained with RFC, and did not vanish into thin 
air with the passing of price control and the demise of OPA. 
This would be true, even if the functions which OPA had with 
relation to the subsidy program had not been expressly dele¬ 
gated to RFC by Executive Order No. 9841. 

The passing of OPA from the scene neither added nor de¬ 
tracted from the respective rights and liabilities of appellants 
and RFC. Appellants’ rights, if any, arose at the time they 
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carried on their buying, selling, and slaughtering operations in 
compliance with the terms and conditions of the meat subsidy 
program. RFC, as agent for the Federal Loan Administrator, 
at all times was the custodian of the Government funds with 
which meat subsidies were paid, and at all times had the pri¬ 
mary responsibility and authority for determining whether a 
subsidy applicant was entitled to receive payment of his claim. 
Armour & Co. v. Reconstruction Finance Corporation, supra. 
Directive No. 41 merely imposed an ancillary responsibility on 
OPA to inform RFC of judicial determinations of violations 
which OPA had secured in its enforcement actions. To hold 
that only OPA could secure determinations of violations would 
serve to interpose an artificial and unwarranted Statute of 
Limitations against the United States. 

The Court in this action has the power to hear proof con¬ 
cerning the alleged violations, and if it finds that the viola¬ 
tions did occur, to refuse the relief requested by appellants. 
The Director of OES, in his Directive No. 41, laid down the un¬ 
equivocal policy that violators of OPA regulations were to 
have their subsidy claims invalidated. In laying down these 
conditions the Director of OES, the Federal Loan Administrator, 
and RFC were carrying out the mandate of Congress, provided 
for in Sec. 2 (e) of the Price Control Act and the Stabilization 
Act of 1942. 

The Supreme Court has laid down the principle that Court 
and administrative agency are to operate as coordinate instru¬ 
ments to achieve Congressional policy. United States v. 
Morgan, 307 U. S. 183,190; Addison v. HoUy Hill Co., 322 U. S. 
607, 622. 

The unsoundness of appellants’ contention that the Court 
does not have jurisdiction of the defense and counterclaim is 
further demonstrated by the realization that its argument neces¬ 
sarily leads to the conclusion that, even if RFC had invalidated 
a subsidy claim, which had already been paid, upon the basis of 
a judicial determination secured by OPA, it could not maintain 
an action to recover the subsidy payment, for such a suit could 
be based only upon the regulations of RFC. Certainly, it is 
obvious that RFC could maintain an action to recover erroneous 
payments of Government funds, and it can defend, as it is doing 
here, against an unjust claim. As the Supreme Court had 
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occasion to remark in Gerrtsco, Inc. v. Walling, 324 U. S. 244, 
267, in speaking of the powers of the Administrator of the Fair 
Labor Standards Act: 

But certainly the absence of such authority [to main¬ 
tain a suit] cannot be assumed * * *. Congress did 
not include authority to prescribe “terms and condi¬ 
tions” merely as a preachment. 

The exact question involved has been decided in favor of 
RFC by the Honorable Vincent L. Leibell, in the case of David 
Bernstein, Inc. v. Reconstruction Finance Corporation and the 
United States of America, Civil Action No. 38-534, in the 
United States District Court for the Southern District of New 
York (Tr. 298). In the Bernstein case, supra , plaintiff sued to 
recover subsidy payments in the amount of approximately 
$100,000. RFC refused to pay the sum on the ground that 
plaintiff had been found, by the United States District Court for 
the Southern District of New York, to have violated the provi¬ 
sions of MPR 574 for the months of May and June 1945, and 
that pursuant to the provisions of Rev. Reg. No. 3, the subsidy 
claims for these months had been invalidated by RFC. RFC 
moved to dismiss the complaint on the ground that it failed to 
state a claim upon which relief could be granted. Judge Leibell 
denied this motion on the ground that the findings of fact of 
violation had been made preliminary to the issuance of a tempo¬ 
rary injunction, and that such findings of fact were not “deter¬ 
minations.” Plaintiff then moved for summary judgment. 
RFC opposed, arguing that even if the invalidation had been 
improperly founded upon the findings of fact, the issue of plain¬ 
tiff’s violations during the months of May and June 1945 could 
be litigated de novo before the court as a defense and counter¬ 
claim. With the permission of Judge Leibell, RFC amended 
its answer to set forth a prayer for such affirmative relief, and 
Judge Leibell thereupon denied plaintiff’s motion for summary 
judgment, and set the matter down for trial. 

Litigation brought by OPA against United and Federated in 
the past has not been based in any part upon the subsidy reg¬ 
ulations here involved. The basic issues involved in the OPA 
actions against United and Federated and in this proceeding 
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are separate and distinct and wholly unrelated.* 1 'OPA in its 
actions attempted to enforce the provisions of its price regula¬ 
tions, pursuant to specific statutory authority. In this proceed¬ 
ing appellants are attempting to recover subsidy moneys alleg¬ 
edly due from RFC, on the theory that this money is due to 
appellants pursuant to RFC’s own regulations. The fact that 
RFC has made use of judicial determinations entered in OPA 
'enforcement actions as a measure for determining whether or 
^not an applicant was entitled to its subsidy claim, is merely 
an incidental factor. The issue in this suit has never been liti¬ 
gated; and that issue is whether or not appellants did in fact 
comply with subsidy regulations of RFC so as to entitle them 
to the subsidy moneys which they claim. 

There remains to be considered, finally, the effect of Amend¬ 
ment 11 (issued April 8,1947,12 F. R. 2408) to Directive No. 
41, insofar as it may be said to effect the matter here in litiga¬ 
tion (Appellants’ App. 29.). Again it must be pointed out 
that Directive No. 41, as amended, had nothing to do with the 
power which RFC had always reserved to itself, of invalidating 
subsidy claims wherever the claimant submitted false certifica¬ 
tions that it had not wilfully violated OPA price regulations 
relating to cattle or meat. Amendment 11 to Directive No. 41, 
therefore, poses a question only with relation to what has been 
discussed in this Brief as RFC’s second defense, i. e., the defense 
that United and Federated violated RMPR 169 and MPR 574 
throughout the period of their operations. The question posed 
is this: Does Amendment II bar this defense and prevent the 
Court from entering its determination that United and Fed¬ 
erated had in fact violated these price regulations? It is sub¬ 
mitted that the question must be answered in the negative. 

Amendment 11 defined the meaning of the phrase “present 
procedure,” as used in paragraph 7 (b) (1) of Directive No. 
41, originally issued on April 23, 1945 (10 F. R. 4494, Appel¬ 
lants’ App. 29). The amendment related, therefore, solely to 
those instances where RFC had invalidated an applicant’s sub- 

^In Federated/Meat Corporation and United Meat Company, Inc., vrFlem¬ 
ing, 159 F. (2d) 725,729 (E. C. A. 1947), the Court wrote: 

“So far as concerns the loss of subsidy, that is governed by the subsidy 
regulation of the Defense Supplies Corporation rather than by MPR 574.” 
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sidy claim on the Price Administrator’s advice that, in his judg¬ 
ment, the applicant had wilfully violated an OPA price regula¬ 
tion and that the Price Administrator had referred the violation 
to the proper authorities for criminal prosecution. Amend¬ 
ment 11, as pertinent, provides: 

In the event the subsidy applicant is found upon trial 
to be not guilty * * * or in the event * * * the 
indictment or information * * * [is] dismissed or 
nol prossed * * * the Administrator certifies such 
facts to RFC and thereupon the subsidy funds withheld 
or recaptured * * * are payable forthwith. How¬ 
ever, the fact that * * * the indictment or informa¬ 
tion * * * [i s ] dismissed or nol prossed * *; * 
does not operate as a bar to an appropriate certification 
by the Price Administrator in accordance with 7 (b) (2) .** 

In accordance with this amendment, RFC amended its Sec. 
7003.10 to read: 

* * * after the termination of the criminal pro¬ 
ceedings brought against the applicant for such willful 
violation, any applicant whose subsidy funds are being 
withheld contrary to the procedure for such withholding 
described in Amendment 11 * * * may apply for 
and obtain the release of such subsidy funds. RFC will 
refer such cases to the Office of Temporary Controls or 
its successor agency for appropriate findings of fact. 

In February 1946 OPA advised RFC that, in its judgment, 
appellants had willfully violated the provisions of MPR 574 
during the period from April through September 1945 and that 
criminal informations had been filed against appellants 
(J. A. 70, 71). RFC acted upon this advice and invalidated 
appellants’ subsidy claims for the months involved. On or 
about December 10, 1946 OPA advised appellants that the 
informations had been dismissed “on motion of the United 
States Attorney because he was of the opinion that he could not 
establish willfulness.” OPA went on to advise RFC that com- 

“ 7 (b) (2) related to the power of RPC to invalidate where OPA certified 
that a court of first instance had determined that the applicant had violated 
a price regulation, innocently or otherwise (Appellants’ App. 28). 
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plaints had been filed by OPA against appellants in the War 
Emergency Court in New York City, charging violations of 
MPR 574 during the period from April 1945 through March 
1946 and that the court’s decision on its jurisdiction was being 
awaited (J. A. 70, 71). On or about May 2, 1947, the War 
Emergency Court dismissed OPA’s actions on jurisdictional 
grounds (J. A. 103). 

It is patent that neither Amendment 11, describing as it 
did mere general procedures, or RFC’s regulations required that 
RFC pay forthwith to United and Federated approximately 
$400,000, upon dismissal of the criminal proceedings. Amend¬ 
ment 11 expressly provided that dismissal of a criminal action 
was not to be considered as a bar to invalidation of a subsidy 
claim under paragraph 7 (b) (2). The appellants had ceased 
business operations in March 1946, and had no assets of any 
kind (J. A. 80). Surely it cannot be seriously argued that RFC 
was required to pour $400,000 into corporate shells under these 
circumstances, and then recover a useless judicial determination 
of appellants’ violations. It must be remembered that Amend¬ 
ment 11 was issued on April 8,1947, long after the price control 
and subsidy program had been discontinued (October 14,1946) 
and subsequent to the dissolution of OPA and the Office of 
Economic Stabilization. The office of Temporary Controls had 
been substituted in their places (Executive Order 9809, Decem¬ 
ber 12, 1946, 11 F. R. 14281) for the purpose of winding up 
their affairs. Executive Orders 9841 and 9842 were about to 
be issued, dissolving the Office of Temporary Controls and 
transferring subsidy functions from the Office of Temporary 
Controls to RFC, effective May 4, 1947 (12 F. R. 2645, 2646, 
issued April 23, 1947). 

Under these circumstances, even if the issue of United and 
Federated’s false certifications were not present, RFC was 
wholly justified in continuing to withhold appellants’ subsidy 
moneys, pending a judicial determination of their violations of 
RMPR 169 and MPR 574. It certainly cannot be said with 
reason, that the awaiting by RFC of the outcome of OPA’s 
criminal proceedings, served to bar RFC from thereafter pur¬ 
suing the defenses which it now pleads. 
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With respect to the invalidation of the subsidy claim of 
Federated in the sum of $50,060.21 for the month of May 1945, 
and the subsidy claim of United in the sum of $78,337.89 for 
the month of August 1945, it is the contention of RFC that 
the issuance of temporary injunctions in the injunction pro¬ 
ceedings previously brought by OPA, based upon the fact of 
appellants’ violations of MPR 574, afforded a lawful basis for 
the invalidation of these subsidy claims (J. A. 22,29,33,43). 

It is well settled that a determination of an administrative 
agency which has been entrusted by Congress with a mandate 
in a specialized field will not be reversed, unless there is a clear 
showing that the determination is arbitrary and capricious. 
This rule applies as well to determinations involving an inter¬ 
pretation of law, as to determinations of factual issues. Un¬ 
employment Com’n. v. Aragon, 329 U. S. 143. 

It is not important that the phrase involved in this case hap¬ 
pened to be in a regulation, instead of a statute. The principle 
enunciated by the Supreme Court above is consistently and 
logically applicable to both statute and regulation, because it 
has as its basis the realization that an administrative agency 
having expert knowledge in a particular field is best fitted to 
interpret and effectuate the mandate which has been given to it. 

In the instant case, the OPA and the RFC have interpreted 
the phrase “determination in a civil action or proceeding” to 
include a finding of fact made by a court in a preliminary in¬ 
junction. It is respectfully submitted to this Court that the 
interpretation was entirely reasonable and proper and that it 
should not be set aside as erroneous, because it cannot be char¬ 
acterized as being arbitrary or capricious. 

OPA was the administrative agency designated to carry out 
the almost insuperable task of erecting and preserving a stable 
price structure during a time of war. In order to assist OPA 
in its task, Congress provided that the Federal Loan Adminis¬ 
trator, who delegated his powers to the RFC, should make pay¬ 
ments of subsidies under such terms and conditions as would 
best serve to protect the price structure and secure maximum 
production. The two agencies were, therefore, engaged in a 
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joint task which was of the utmost importance during a critical 
]>eriod. It is respectfully submitted to this Court that it may 
take judicial notice of the fact that such directives as were is¬ 
sued by OES were issued only after consultation with the agen¬ 
cies whose efforts the Director was endeavoring to coordinate 
(Executive Order 9250, 7 F. R. 7871; Executive Order 9381, 
8 F. R. 13083; Executive Order 9534,10 F. R. 3667). Directive 
No. 41,7 (b) (2) of OES was issued after consultation between 
that agency and the OPA and the RFC, and it should be ap¬ 
parent that OPA and RFC were best situated to know what the 
purpose and scope of the directive was intended to be. 

Under these circumstances, therefore, it is respectfully sub¬ 
mitted to this Court that it should not overrule as erroneous 
the interpretation of the phrase “determination” as including 
a finding of fact in a preliminary injunction, that appellants 
had violated the prbvisions of MPR 574. The administrative 
agencies involved were engaged in a desperate struggle to keep 
down meat prices, while slaughterers such as appellants were 
endangering the price program by their reckless operations. 
Considering the nature of the emergency and the necessity for 
urgent and speedy action, it was entirely reasonable for OPA 
and RFC to decide that the preliminary injunction by the Court 
was such a determination as was required by Directive No. 41. 
It must be remembered that, once the temporary injunction 
had been granted, OPA had achieved its purpose of imposing 
Court sanctions against violations by appellants. It was en¬ 
tirely justified, as a practical matter, to pause in the action at 
that stage, and to wait upon any proceeding for relief from the 
terms of the temporary injunction which appellants might see 
fit to take. 

The word “determination” is often used by the courts to 
express something other than a final determination on the 
merits. Particularly is this true in cases of temporary injunc¬ 
tions. The Supreme Court has often, in remanding a proceed¬ 
ing to a trial court for further action, instructed the trial court 
to “determine” the facts which were necessarily incident to the 
exercise of the trial court’s discretion. Hammond v. Schappi 
Bus Line, 275 U. S. 164,171; Pub. Serv. Comn. v. Wis. Tel. Co., 
289 U. S. 67,69, 70. 
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In the instant case, the OPA was well warranted in taking 
action upon the preliminary injunction. Speed was essential. 
A final determination would not have been reached for a con¬ 
siderable length of time. Pending such a final determination, 
appellants would have had full use of the subsidy moneys al¬ 
ready paid to them, and it was apparent that the use to which 
they were putting these subsidy payments was serving to 
weaken, instead of strengthening, the price structure. See Ar¬ 
mour <& Co. v. Reconstruction Finance Corporation, supra, at 
p. 922, where the Court states: 

* * * we think it was wholly reasonable to con¬ 
dition the receipt of the subsidy upon compliance with 
the price regulations which the subsidy was thus de¬ 
signed to supplement and support. To deprive violators 
of the subsidy was not for the purpose of penalizing them 
but to prevent the diversion of subsidy funds from the 
accomplishment of the object for which they were 
intended. 

Point III 

, i 

The District Court was clearly correct in denying appellants’ 
motions for summary judgment, and its order should be 
affirmed. Appellants’ motions to tax costs is completely 
without merit and should be denied 

Rule 56 (c) of the Rules of Civil Procedure, with respect to 
summary judgment, provides: 

The judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that there is ho 
genuine issue as to any material fact and that the mov¬ 
ing party is entitled to a judgment as a matter of law. 

It is well established that one who moves for summary judg¬ 
ment has the burden of demonstrating clearly the absence of 
any genuine issue of fact, and that any doubt as to the existence 
of such issue will be resolved against the moving party. In 
addition, the Court will scrutinize most carefully the papers 
upon which the motion is made, and will construe most favor¬ 
ably to the opposing party the pleadings and papers in opposi- 
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tion to the motion for summary judgment. Walling v. Fair¬ 
mont Creamery Co., 139 F. (2d) 318, 322 (C. C. A. 8th, 1943); 
Wittlin v. Giacalone, 81 App. D. C. 20,154 F. (2d) 20; Farrall 
v. District of Columbia Amateur Ath. Union, 80 App. D. C. 
396, 153 F. (2d) 647; Amstein v. Porter, 154 F. (2d) 464, 468 
(C. C. A. 2d, 1946). 

It is apparent, in the light of these well established principles 
that appellants do not have even a colorable claim to summary 
judgment. Appellants have failed completely to overcome the 
issues of fact raised by the answer and counterclaim of RFC, in 
which RFC alleges that appellants failed to comply with its 
subsidy regulations and the price regulations of OPA. As has 
been pointed out, appellants have not submitted any affidavit 
by any officer or employee of United and Federated. There is 
a complete absence of proof from any individual who had actual 
and first-hand knowledge of the operations of United and Fed¬ 
erated. The only affidavit submitted which related to issues of 
fact raised by RFC's answer and counterclaim, even though re¬ 
motely, are those of Jack Kranis, who states that he was the 
attorney for United and Federated during the period in ques¬ 
tion. Of course, Kranis did not have personal knowledge of 
the operations of United and Federated; but it is important 
to note that his affidavits implicitly admit that United and 
Federated violated MPR 574/ With respect to the additional 
allegations in RFC’s answer and counterclaim that appellants 
also violated RFC’s subsidy regulation (with respect to the false 
certifications) and RMPR 169, the affidavits of Mr. Kranis are 
completely silent. 

It is perfectly obvious, therefore, that even if only appel¬ 
lants’ moving papers are considered, they have failed to meet 
the burden of proving that there is no issue of fact. It is ob¬ 
vious, therefore, that on the present record the allegations of 
fact contained in RFC’s answer and counterclaim stand uncon¬ 
tradicted, except for the formal denial in appellants’ replies. 

In addition, it is evident, when the Court considers the fac¬ 
tual exhibits which RFC submitted in connection with its brief 
in opposition to appellants’ motion for summary judgment, that 
the allegations in RFC’s answer and counterclaim are well sup¬ 
ported, and that the said allegations are far from being sham or 
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fictitious. It must be noted that appellants have not at any 
time contradicted or disputed the truth of the statements con¬ 
tained in these exhibits submitted by RFC. 

Although appellants’ brief is vague on the subject, it seems to 
raise for the first time, by way of an informal motion to tax 
costs, the point that the form of exhibits submitted by RFC was 
incompetent and, therefore, could not be considered by the Dis¬ 
trict Court in deciding the motion for summary judgment. It is 
respectfully submitted that this objection of appellants is com¬ 
pletely without merit. 

The exhibits were all taken from the files of RFC. In one 
instance, relating to the examinations of Mars and Kruglin, the 
exhibits represent the results of an investigation carried on by 
OPA. When OPA was dissolved its files in the matter were 
transferred to RFC (Executive Order 9841). The chart, relat¬ 
ing to the payments made by United and Federated for cattle 
during the period involved, was taken from the subsidy claims 
prepared by United and Federated and submitted to RFC. 

These exhibits were clearly admissible in evidence pursuant 
to the provisions of the Act of June 19, 1934, c. 653 ; 48 Stat. 
1109, U. S. C., Title 28, Sec. 661; Rule 44 of the Rules of Civil 
Procedure. 

Appellants’ motions were argued in the United States District 
Court for the District of Columbia before the Honorable T. 
Blake Kennedy, of Wyoming, for approximately 6 hours, by 
both sides. At no time did appellants object to the form of said 
exhibits, or the materiality of the evidence set forth therein, if 
appellee’s legal contentions were correct. The Court is respect¬ 
fully referred to the following statement in appellants’ reply 
brief (Tr. 310-311): 

1. There is no issue of fact .—On examination of the 
government’s brief, it is clear that there is no issue of 
fact, but only an issue of law presented. Plaintiff com¬ 
panies have filed numerous affidavits and the govern¬ 
ment has filed no affidavits in reply. It is true that the 
government has presented what purport to be copies of 
transcripts of testimony taken from a stockholder of Fed¬ 
erated and a stockholder of United. Presumably, the 
purpose of attaching these transcripts is to indicate that 




36 


there may be evidence that under the government’s 
theory a violation of certain price regulations may be 
found in the conduct of the defendant companies but 
such evidence is relevant only if the government is cor¬ 
rect in its legal contention that suspected violations of 
OPA regulations not found by judicial determinations 
are a ground for refusing to pay subsidies, and this is the 
issue presented by the motion for summary judgment. 

2. Directive 41 requires payment of plaintiff's claim 
We concede, of course, that if a violation of OPA regula¬ 
tions, which is not the subject of a pending criminal 
prosecution, on which has not been judicially found 
either by criminal conviction or by a final judgment or 
decree in a civil suit, may neverthless be the ground for 
withholding of subsidies, the government is entitled to 
attempt to prove such violations. However, we believe 
that it is clear that the government has no right to with¬ 
hold subsidies under any such circumstances and may 
withhold only under the terms and conditions in OES 
Directive 41. 

The written opinion of Judge Kennedy (of Wyoming) 
denying appellants’ motions for summary judgment makes it 
clear that the Court considered the evidence presented to it by 
the exhibits, although no specific reference is made thereto. 

In accordance with Rule 75 (a) of the Federal Rules of Civil 
Procedure, appellee has counterdesignated its memorandum 
of points and authorities in opposition to appellants’ motions 
for summary judgment, together with all exhibits attached, as 
additional portions of the record to be included. Appellants 
have raised no objections to this counterdesignation and have 
not moved in any manner with respect thereto. In accordance 
with Rule 75 (g) of the Federal Rules of Civil Procedure, the 
Clerk of the United States District Court for the District of 
Columbia transmitted to this Court a true copy of the matter 
counterdesignated by appellee, and this matter is now on file 
with the Clerk of this Court (Tr. 235, 262-265, 277-286, 287- 
296). 

In addition, it is singularly inappropriate for these appellants 
to ask for impostion of costs, since the Joint Appendix which 
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they have prepared and filed on this appeal, over the objections 
of RFC, is completely at variance with the rules of this Court. 
Appellants have violated the letter and spirit of the rules of 
this Court in the following respects: 

1. They have removed matter which was designated by RFC 
from its proper consequence and isolated it at the end of the 
Joint Appendix (J. A. 134). In addition, they have inserted 
as a preface to this material an argumentative “Note,” dis¬ 
cussing and characterizing appellee’s evidence (J. A. 108). 

2. They have printed in the Joint Appendix a photographic 
copy of the subsidy claim forms involved in this litigation in 
such a manner as to make it burdensome for the Court, because 
of the minuteness of the reproduction, to read the fundamental 
certifications made by appellants which are contained on the 
face thereon (J. A. 37). 

3. They have failed throughout the Joint Appendix to pre¬ 
sent the record on appeal in continuous form and in accordance 
with the original record as paginated and filed with the Clerk 
of this Court. 

4. They have printed a Joint Appendix which in form and 
content is advantageous to appellants and prejudicial to 
appellee, contrary to the requirements of the Federal Rules of 
Civil Procedure (Rule 75 (a), (b), (h) and (1); the Rules of 
the Supreme Court of the United States (Rule 26); and the 
General Rules of this Court (Rule 17a, Clerk’s note). 

Finally, it is respectfully submitted that the Court has no 
power to tax costs against RFC because Congress, in the Act of 
May 25, 1948, c. 334 (Public Law 548, 80th Cong., 2d Sess.), 
has provided in Sec. 3 thereof, as follows: 

The Corporation (RFC) shall be entitled to and 
granted the same immunities and exemptions from the 
payment of costs, charges, and fees as are granted to 
the United States pursuant to the provisions of law 
codified in section 543, 548, 555, 557, 578, and 578a of 
title 28 of the United States Code, 1940 edition. 

It is well established that the United States is immune from 
the payment of costs, in a situation such as this. National 
Labor Relations Board v. Harris-Woodson Co ., 162 F. (2d) 97 
(C. C. A. 4th, 1947). 
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CONCLUSION 

It is respectfully submitted that the Court does not have 
jurisdiction of the subject matter, and that the order of the 
District Court denying appellants’ motions for summary judg¬ 
ment, insofar as it determines that they were triable issues of 
fact, is correct and should be affirmed. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

Joseph M. Friedman, 

Special Assistant to the Attorney General. 

Alexander Boskoff, 

Attorney, Department of Justice. 

Dated October 21,1948. 


APPENDIX 

: 

A 

Section 2 (e) of the Emergency Price Control Act of 1942, 
Act of January 30, 1942, c. 26, 56 Stat. 23; U. S. C. Title 50 
App., Sec. 902 (e), provides in pertinent part: 

Whenever the Administrator determines that the 
maximum necessary production of any commodity is not 
being obtained or may not be obtained during the en¬ 
suing year, he may, on behalf of the United States, with¬ 
out regard to the provisions of law requiring competi¬ 
tive bidding, buy or sell at public or private sale, or 
store or use, such commodity in such quantities and in 
such manner and upon such terms and conditions as he 
determines to be necessary to obtain the maximum nec¬ 
essary production thereof or otherwise to supply the 
demand therefor, or make subsidy payments to domestic 
producers of such commodity in such amounts and in 
such manner and upon such terms and conditions as he 
determines to be necessary to obtain the maximum nec¬ 
essary production thereof: Provided, That in the case 
of any commodity which has heretofore or may here¬ 
after be defined as a strategic or critical material by the 
President pursuant to section 5d of the Reconstruction 
Finance Corporation Act, as amended, such determina¬ 
tions shall be made by the Federal Loan Administrator, 
with the approval of the President, and, notwithstand¬ 
ing any other provision of this Act or of any existing law, 
such commodity may be bought or sold, or stored or used, 
and such subsidy payments to domestic producers 
thereof may be paid, only by corporations created or 
organized pursuant to such section 5d * * *. 

Note 

Meat having been defined by the President to be a 
“strategic or critical material,” the effect of the provi- 

( 39 ) 
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sion in Section 2 (e) above quoted was to lodge in the 
Federal Loan Administrator, with the approval of the 
President, authority to make the determination of the 
need for making meat subsidy payments {Earl C. Gibbs 
v. Defense Supplies Corporation, 155 F. (2d) 525, 527 
(E.C.A. 1946)). 

Defense Supplies Corporation, a corporation created 
pursuant to Section 5d of the Reconstruction Finance 
Corporation Act, as amended, 15 U. S. C. Sec. 606 (b) 
(6 F. R. 2972, 3363), was originally empowered to pro¬ 
mulgate the necessary regulations and to act as disburs¬ 
ing agent. ( Earl C. Gibbs, Inc. v. Defense Supplies Cor¬ 
poration, supra). Defense Supplies Corporation, a 
wholly owned subsidiary of RFC, was dissolved and its 
functions transferred to RFC by Public Law 109, 79th 
Cong., 1st Sess. (59 Stat. 310), on or about July 1,1945. 

B 

Section 2 (m) of the Emergency Price Control Act of 1942, 
as amended, Act of June 30,1944, c. 325, 58 Stat. 632; U. S. C. 
Title 50 App., Sec. 902 (m) provides: 

No agency, department, officer, or employee of the 
Government, in the payment of sums authorized by this 
or other Acts of Congress relating to the production or 
sale of agricultural commodities, or in contracts for the 
purchase of any such commodities by the Government 
• or any department or agency thereof, or in any alloca¬ 
tion of materials or facilities, or in fixing quotas for the 
production or sale of any such commodities, shall im¬ 
pose any conditions or penalties not authorized by the 
provisions of the Act or Acts, or lawful regulations is¬ 
sued thereunder, under which such sums are authorized, 
such contracts are made, materials and facilities allo¬ 
cated, or quotas for the production or sale of any such 
commodities are imposed. Any person aggrieved by any 
action of any agency, department, officer, or employee 
of the Government contrary to the provisions hereof, or 
by the failure to act of any such agency, department, of- 
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ficer, or employee, may petition the district court of the 
district in which he resides or has his place of business 
for an order or a declaratory judgment to determine 
whether any such action or failure to act is in conformity 
with the provisions hereof and otherwise lawful; and 
the court shall have jurisdiction to grant appropriate 
relief. The provisions of the Judicial Code as to mone¬ 
tary amount involved necessary to give jurisdiction to 
a district court shall not be applicable in any such case. 


Section 204 (d) of the Emergency Price Control Act of 1942, 
Act of January 30, 1942, c. 26, 56 Stat. 23; U. S. C. Title 50 
App., Sec. 924 (d), provides in pertinent part: 

The Emergency Court of Appeals, and the Supreme 
Court upon review of judgments and orders of the 
Emergency Court of Appeals, shall have exclusive juris¬ 
diction to determine the validity of any regulation or 
order issued under section 2, of any price schedule ef¬ 
fective in accordance with the provisions of section 206, 
and of any provision of any such regulation, order, or 
price schedule. Except as provided in the section, no 
court, Federal, State, or Territorial, shall have jurisdic¬ 
tion or power to consider the validity of any such regu¬ 
lation, order, or price schedule, or to stay, restrain, en¬ 
join, or set aside, in whole or in part, any provision of 
this Act authorizing the issuance of such regulations or 
orders, or making effective any such price schedule, or 
any provision of any such regulation, order, or price 
schedule, or to restrain or enjoin the enforcement of 
any such provision. j 

D ! 

Sections 101,201 (c) and 402 of Executive Order 9841, dated 
April 23,1947 (12 F. R. 2645) provide: 

101. The Office of Temporary Controls, established by 
Executive Order No. 9809 of December 12, 1946, shall 
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be terminated and disposition shall be made of its func¬ 
tions according to the provisions of this order. 

***** 

201. (c) Functions with respect to (1) subsidies, in¬ 
cluding determinations of the correct amounts of claims 
and the recovery of overpayments (but excluding pre¬ 
mium-payment functions transferred under paragraph 
302 (b) hereof); (2) applications for price adjustments 
filed under Supplementary Order 9 and Procedural Regu¬ 
lation 6 (Adjustment of Maximum Prices for Commod¬ 
ities and Services under Government Contracts or Sub¬ 
contracts, 7 F. R. 5087, 5444) of the Office of Price Ad¬ 
ministration; and (3) the interpretation and application 
of price and subsidy regulations and orders which affect 
the amount of subsidy payable; are transferred to the 

Reconstruction Finance Corporation. 

* * * * * 

402. Functions under the Emergency Price Control 
Act of 1942, as amended, transferred under the provisions 
of this order shall be deemed to include authority on the 
part of each officer to whom such functions are trans¬ 
ferred hereunder to institute, maintain, or defend in his 
own name civil proceedings in any court (including the 
Emergency Court of Appeals), relating to the matters 
transferred to him, including any such proceedings pend¬ 
ing on the effective date of the transfer of any such func¬ 
tion under this order. The provisions of this paragraph 
shall be subject to the provisions of the Executive order 
entitled “Conduct of Certain Litigation Arising under 
Wartime Legislation,” issued on the date of this order 
and effective June 1, 1947. x 

1 This refers to Executive Order 9842 (12 F. R 2646). 
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No. 9844. 


United Meat Company, Inc., Appellant, 

v. 

Reconstruction Finance Corporation, Appellee. 


No. 9845. 


Federated Meat Corporation, Appellant, 

v. 

Reconstruction Finance Corporation, Appellee. 

Special Appeals from the District Court of the United 
States for the District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 


I. This Court and the District Court Have Jurisdiction. 

RFC, the appellee, argues that this Court and the Dis¬ 
trict Court do not have jurisdiction of these actions under 
section 2(m) of the Price Control Act (quoted in appellee’s 
brief, pp. 40, 41) because the meat subsidies do not relate to 
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‘ 1 agricultural commodities.” Our answer is that we have 
never claimed jurisdiction under 2(m). 

RFC argues that without 2(m) jurisdiction fails because 
the action is an unauthorized suit against the government. 
In our principal brief (pp. 12, 13) we cite the RFC statute 
and four Supreme Court decisions to the contrary, none of 
which appellee’s brief discusses or even mentions. RFC 
does cite on this score Atlantic Meat Co. v. RFC, 166 F. 
(2d) 51, but as we pointed out in our principal brief (p. 13) 
that decision merely offered an ill-advised dictum, and in 
any event the First Circuit Court of Appeals is hardly in 
a position to over-rule the four Supreme Court decisions 
and a Congressional statute. 

We also explained in our principal brief (p. 13) that 
jurisdiction also existed in mandamus and injunction and 
under the Administrative Procedure Act. On these points 
RFC’s brief is again wholly silent. 

RFC’s brief contends (p. 22) that the Court “does not 
have jurisdiction to consider the validity of RFC’s regula¬ 
tions, as jurisdiction for that purpose has been reserved 
exclusively to the Emergency Court of Appeals.” We do 
not ask and have never asked that this Court or the Dis¬ 
trict Court consider the validity of any RFC regulation. 
We are satisfied with the regulations, both of RFC and the 
Economic Stabilization Director, as they are. All we ask 
is that the RFC comply with the regulations. 

Finally, RFC’s brief argues, unconvincingly enough, that 
it is a prerequisite to suits under 2(m) that the complain¬ 
ing parties go through the protest procedure which section 
203 of the Price Control Act sets forth for challenges to« 
the validity of subsidy regulations. We reiterate that this 
is not a suit under 2(m), and that we have not the faintest 
challenge against the validity of any subsidy regulation. 

The nature of the actions involved here is simplicity 
itself. RFC owes the appellants money under applicable 
federal laws, which it has refused to pay. Appellants are 
suing to collect this money. RFC is a corporation which is 
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not immune from suit because its statute expressly pro¬ 
vides that it may sue and be sued and because the Supreme 
Court has held that it may be sued. RFC’s arguments 
simply constitute a refusal to recognize these simple points 
and the advancing of objections to esoteric actions which 
we have never brought. 

II. Appellants Are Entitled to Recover Under Both Direc¬ 
tive 41 and RFC’s Revised Regulation 3. 

The gist of our contentions as to appellants’ right to 
recovery by summary judgment may be stated as follows: 

1. Directive 41 of the Director of Economic Stabili¬ 
zation controls the making of livestock subsidy pay¬ 
ments and establishes the rules applicable thereto. 
These rules are binding on RFC, the appellee herein. 

2. The appellants come squarely within the rules of 
Directive 41 requiring payment of subsidies because: 

(a) they are squarely within the affirmative pro¬ 
visions of Directive 41 requiring RFC to pay to 
slaughterers a certain amount for each pound of cattle 
slaughtered; and 

(b) they are not within the negative provisions of 
Directive 41 1 invalidating the subsidy claims of those 
slaughterers against whom criminal prosecutions are 
pending for wilful violations of OPA regulations or 
against whom determinations of OPA violations have 
been made by a court. This is because (a) there is no 
criminal prosecution pending against either appellant, 
and (b) there is no determination by any court that 
either appellant violated OPA regulations. 

i 

3. The appellants are therefore entitled to receive 
their subsidy payments now withheld by RFC; and 

1 Secs. 7(b)(1) and (2), quoted in Appendix A of our opening brief, pp. 
28-31. 
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since the only relevant facts are not in dispute, they 
are entitled to summary judgment for these payments. 

In the pleadings, the RFC attempted to meet the fore¬ 
going contentions by relying on section 7(b)(2) of Direc¬ 
tive 41 (quoted in our principal brief, Appendix A, pg. 
28), as appears from the reference in its “Second Defense 
and Counterclaim” to a judicial determination of OPA 
violations as a basis for invalidation of subsidy claims. 
R. 10. This was also the basis on which the RFC argued 
the case in the proceedings below. It was, thus, the issue 
to which we addressed our principal brief. 

In its present brief, however, RFC completely abandons 
this position, even to the point of not discussing it. In¬ 
stead, for the first time in this litigation, it asserts that 
it may invalidate subsidy claims under its own regulation 
(RFC’s Revised Regulation No. 3) under circumstances 
which are not referred to in Directive 41. 2 3 

The RFC’s present position is one which it never as¬ 
serted below, and which (as will appear) is so fanciful that 
we did not anticipate it. What now becomes RFC’s main 
contention, aside from jurisdictional issues, is, therefore, 
one with which we were unable to deal in our principal 
brief. 

This new RFC argument is as follows: 

1. It is true (as appellants say) that Directive 41 
authorizes invalidation of subsidy payments only when 
either a court has determined that an OPA violation 
exists or a criminal prosecution for wilful violation is 
pending. 


2 It is true that the Second Defense and Counterclaim mentions Regulation 

3 as •well as Directive 41. However, whatever else Regulation 3 may contain, 
it certainly contains the invalidation provisions of Directive 41. And the 
description (in paragraph 8 of RFC’s Answer) of the provision referred to 
is a description of section 7(b) (2) of Directive 41 which is also contained 
in Regulation 3. The point we are making is that now RFC is relying on 
something in Regulation 3 which is not also in Directive 41. 


5 


2. However, RFC’s Revised Regulation No. 3 per¬ 
mits RFC to invalidate subsidy claims whenever there 
has been a wilful OPA violation, even though no prose¬ 
cution is pending and no court determination of vipla- 
tion has been made. RFC “on its own initiative” has 

. i 

“reserved the right to invalidate subsidy claims of 
slaughterers who had wilfully violated price regula¬ 
tions of OPA.” (Appellee’s brief, p. 24.) 


3. If this seems to be inconsistent with Directive 41, 
RFC makes two answers, (a) Directive 41 only estab¬ 


lishes additional grounds for 


invalidating 


subsidy 


claims. It does not prevent the RFC from invalidat¬ 
ing claims on different grounds set forth in its own 
regulation. Therefore, there really is no inconsistency, 
(b) And if there is an inconsistency, that makes no 
difference because Directive 41 is not a regulation at 
all. It merely serves to “illustrate general policies” 
and “the claim of any application for meat subsidies 
must be determined upon the letter and spirit of 
RFC’s regulations, and not OES directives.” Ibid. 


4. Therefore, RFC must be permitted to try to prove 
in a trial of this case that in 1945 and 1946 appellants 
wilfully violated OPA’s now defunct regulations. And 
this even though the numerous law suits which the 
government has previously brought against appellants 
making the same contentions have been dismissed, 
abandoned or neglected. See footnote 6, p. 10 of our 
principal brief, and post pp. 17, 18. 


All this argument is colored by lengthy assertions that 
appellants have made false and fraudulent certifications 
and have attempted to evade OPA regulations. These ac¬ 
cusations are not true; they are certainly not proven; they 
are not even relevant. Numerous accusations made at 
great length in the statement of “facts” of appellee’s brief 
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are nowhere in the argument assigned any significance. 3 
What does appear is that the government has repeatedly 
charged appellants with such violations in actions which 
have uniformly failed. Indeed, so far is RFC itself from 
genuinely believing that appellants are trying to defraud 
the government, that it drew the checks to pay their claims. 
It cancelled these checks not on the basis of any new in¬ 
formation, but simply because the Department of Justice 
(which had no information at all) told it not to pay on 
learning that appellants had filed suit to recover their sub¬ 
sidies. J. A. 53-55. 

But let us examine the heart of RFC’s legal argument— 
paragraph 2 of the above summary. RFC, it asserts, can 
invalidate a subsidy claim when the claimant has wilfully 
violated an OPA regulation. This means someone has to 
first determine that the claimant did in fact commit such a 
violation. The RFC does not say who, under its regula¬ 
tions, is the person to make the determination. The im¬ 
plication is that RFC can make the determination. (It is 
not a possible implication that a court is the one to make 
the determination. If a court makes it, then section 7(b)(2) 
of Directive 41 directs invalidation of the claim by RFC. 
As we have seen, however, RFC does not rely on section 
7(b)(2) or on any provision in Revised Regulation 3 which 
is the same as that section. It relies on a provision which, 
it asserts, is different than anything in Directive 41.) 

It is this omission, leading to this implication, which 
causes the incredible confusion of the RFC argument. 
Once the omission is supplied, it becomes obvious that Re¬ 
vised Regulation 3 contains no invalidation provision 

3 Vide pages 10 to 15 of appellee’s brief. We have found nothing in the 
argument which refers to the significance of these six pages of accusation. 
The case referred to therein by appellee, beside dealing with only one of 
appellants, involved matters which occurred before the subsidy periods in¬ 
volved in this litigation and before the issuance of Directive 41, and hence 
has nothing to do with the present case. In addition, the government’s com¬ 
plaint in that case was dismissed on June 9, 1948. (The order of dismissal 
is reproduced in Appendix A of this brief.) The case never went beyond 
the preliminary injunction stage. 
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which is different than or additional to the invalidation 
provisions of Directive 41. 

Section 7(b)(1) of Directive 41 directs RFC to “con¬ 
tinue its present procedure’’ of declaring invalid a sub¬ 
sidy claim by an applicant who, in the judgment of the 
Price Administrator or his successor in authority, has wil¬ 
fully violated an OP A regulation or order. But, it stipu¬ 
lates, “Such a judgment shall he made only in the event 
the alleged violation is referred to the United States Attor- 
ney for prosecution ,” 4 

Section 7003.10(a) of RFC’s Revised Regulation No. 3 
(relied on by appellee; quoted in Appendix B to this brief) 
provides that RFC “shall declare invalid, in whole or in 
part, any claim by an applicant who, in the judgment of 
the War Food Administrator or the Price Administrator, 
has wilfully violated any regulation or order of their re¬ 
spective agencies. ...” This, as appears in Appendix B, 
is just what the section provided before April 24, 1945, 
the effective date of Directive 41. After April 24, how¬ 
ever, the section also included the invalidation provisions 
of section 7(b)(2) of Directive 41, which are not involved 
in the immediate discussion. 

Taking together this section and section 7(h)(1) of Di¬ 
rective 41, it is plain that RFC can invalidate a subsidy 
claim on a judgment of wilful violation made by the Price 
Administrator or his successor in authority, hut that this 
judgment can he made ordy if criminal prosecution is in¬ 
stituted. The short of this is that RFC cannot invalidate 
a claim for wilful OPA violations unless criminal prosecu¬ 
tion is instituted. But it is this conclusion which is fatal 
to appellee’s argument, for the simple reason that there is 
no criminal prosecution against the appellants. Further- 

4 By administrative interpretation, later incorporated in an amendment to 
Directive 41 having retroactive effect, this ■was taken to mean that the Price 
Administrator had to wait to make his “judgment” until the U. S. Attorney 
issued an information or obtained an indictment. If the indictment or in¬ 
formation subsequently was dismissed, or the defendant was acquitted, the 
Price Administrator withdrew his “judgment” and the RPC reversed its 
invalidation. See post p. 14. 


8 


more, future institution of prosecution is impossible be¬ 
cause the informations which were originally issued were 
dismissed on the government’s own motion for lack of wil- 
fullness (J. A. 85, 101, 102). In addition, any possible 
prosecution is barred by the statute of limitations. RFC 
nowhere alleges that criminal prosecution is pending. 

It is clear, then, that Revised Regulation 3 meshes fully 
with Directive 41. As stated in the record by RFC’s own 
subsidy chief, “Under OES Directive 41, we issued our own 
regulations to carry out and implement Directive 41” (J. A. 
44), and subsequent to the issuance of Directive 41, RFC 
“amended its revised Regulation 3 to conform with the 
policy enunciated in OES-41.” (J. A. 60). But this ap¬ 
pears from the fact that Revised Regulation 3 refers to a 
“judgment” of the Price Administrator, which is con¬ 
trolled by Directive 41. By conveniently omitting to state 
that Revised Regulation 3 refers to the Price Administra¬ 
tor’s judgment, appellee’s brief attempted to avoid the 
above conclusion and fell into utter confusion. 

There is nothing in RFC’s Revised Regulation No. 3 
which authorizes subsidy invalidation on RFC’s own judg¬ 
ment of wilful violation. 5 If there were such a provision, 
then the control of Directive 41, requiring institution of 
prosecution, would not apply, and appellee would have an 
argument; but there is no such provision, and if there were, 
it would be invalid for violating the superior authority of 
Directive 41. In addition, it would, of course, make Direc¬ 
tive 41 redundant. 

3RFC’s brief (pg. 24) cites three sections of Revised Regulation 3 for its 
assertion that RFC had reserved the right to invalidate subsidy claims of 
slaughterers who wilfully violated OPA price regulations. The key point 
which RFC failed to mention is that the only relevant one of these sections, 
sec. 7003.10, authorizes invalidation only on the judgment of the Price Admin¬ 
istrator (which, under Directive 41, could be made only if prosecution was 
instituted.) The other two sections are also quoted in Appendix B to this 
brief. Section 7003.3 has nothing to do with this case. It merely prescribes 
the place and time of filing subsidy claims and the form of the claim and 
supporting documents. Never has there been made any contention that ap¬ 
pellants did not file their claims at the right time, on the right forms, etc. 
Section 7003.9 gives RFC the right to invalidate any claim “which does not 
meet the requirements of this regulation.” This leaves open what are the 
requirements of the regulation with respect to compliance with OPA regula¬ 
tions. Only section 7003.10 answers this problem. 
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It is true, of course, that RFC can make the judgment 
of wilful violation, a prerequisite to invalidation, if it is 
the successor in office to the Price Administrator. But if it 
makes a judgment in that capacity, rather than qua RFC, 
obviously it is subject to exactly the same control from 
Directive 41 that the Price Administrator was subject to— 
which means that it can make the judgment only on institu¬ 
tion of a criminal prosecution. 

The key points of this analysis are, then, these: (1) 
RFC has no power to invalidate subsidy claims on its own 
judgment (qua RFC) that the applicant wilfully violated 
OP A regulations. (2) It can invalidate subsidy claims on 
the judgment of the Price Administrator or his successor 
(which may, for all we know, be the RFC) only if criminal 
prosecution has previously been instituted. 

This analysis is completely supported by the decision of 
the Emergency Court of Appeals in the second Gibbs case 
against the RFC. Earl C. Gibbs, Inc. v. RFC, 169 F. (2d) 
654, was decided by the Emergency Court on August 19, 
1948. Counsel for appellants learned of the decision sev¬ 
eral days thereafter, but too late to include it in our open¬ 
ing brief, which had gone to the printer to meet the Sep¬ 
tember 1 filing deadline. The case is controlling on the 
issue raised by RFC, yet it is not mentioned in its brief, 
which, of course, was filed well after the case was decided. 

In 1943, Gibbs, a slaughterer, inadvertently sold meat 
at prices above the ceilings for a total overcharge of 
$5583.25. The RFC, discovering this fact several years 
later, invalidated Gibbs’ 1945 subsidy claim and deducted 
the amount of the invalidated (but already paid) claim 
from subsidies earned by Gibbs in 1946. The Emergency 
Court of Appeals flatly held that RFC had no right to in¬ 
validate the subsidy claim. It ruled that the only authority 
which RFC had to invalidate subsidy claims was that con¬ 
ferred expressly by section 7003.10(a) of Revised Regula¬ 
tion No. 3 (the transactions here arose before the issuance 
of Directive 41), that no other section of the regulation 
conferred authority to invalidate subsidy claims on account 
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of OPA violations, and that this section allowed invalida¬ 
tion only on OPA certification of a wilful violation. (Ac¬ 
cord: Scliluderberg-Kurdle Co. v. RFC, 169 F. (2d) 658 
(Emer. Ct. App.); Royal Packing Co. v. RFC, 169 F. (2d) 
999 (Emer. Ct. App.), neither case being cited in appellee’s 
brief). The Court rejected RFC’s argument that it had 
any inherent authority, over and above the express author¬ 
ity stated in Revised Regulation No. 3, to invalidate sub¬ 
sidy claims on account of price violations. Indeed, it de¬ 
rived RFC’s authority under Revised Regulation No. 3 not 
from the fact that the regulation had been issued by RFC, 
but rather from the fact that the regulation had been ap¬ 
proved by the Federal Loan Administrator and the Direc¬ 
tor of Economic Stabilization, who were the only officials, 
other than the President, with authority to make policy 
determinations regarding subsidies. RFC, it stated, was 
simply a mere paying agent without any discretionary 
powers. (Accord as to RFC’s limited authority as a mere 
paymaster: Earl C. Gibbs, Inc. v. DSC, 155 F. (2d) 525, 
530 (Emer. Ct. App.)). 

This decision, we submit, effectively explodes the argu¬ 
ment made in this case that Revised Regulation No. 3 ever 
conferred upon RFC, or confers upon RFC now, any power 
to invalidate subsidy claims for OPA price violations, ex¬ 
cept where a proper certification (“judgment”) was made 
by the Price Administrator. And, of course, since May 
1945 the certification of the Price Administrator has been 
governed by the provisions of Sections 7(b) (1) and 7(b) (2) 
of Directive 41, which permit the certification only when 
there exist certain prerequisites (such as institution of 
criminal prosecution), none of which exist here or are 
claimed to exist. 

N The second Gibbs decision also exposes the error of the 
contention made by RFC’s brief that RFC has the real 
authority to invalidate subsidies, and that the Directives 
of the Director of Economic Stabilization are merely illus¬ 
trative of general policy. The Court pointed out (169 F. 
(2d) at 656), as we have already noted, that RFC was a 
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“mere paying agent” without discretionary powers and 
that only authorized policy-making officials could set the 
terms and conditions of withholding. The Director of 
Economic Stabilization, it is clear, had plenary or “Over¬ 
riding” authority over all subsidy matters. Earl C. Gibbs, 
Inc. v. RFC, 169 F. (2d) 654, 656 (Emer. Ct. App.); Illinois 
Packing Co. v. Snyder, 151 F. (2d) 554 (Emer. Ct. App.); 
Armour & Co. v. RFC, 162 F. (2d) 918 (Emer. Ct. App.); 
Atlantic Meat Co. v. RFC, 69 F. Supp. 32, 33 (D. Mass.). 
See our principal brief, p. 8, footnote 5. This authority he 
exercised in Directive 41, which therefore governs. It is 
untrue that, as contended by appellee, there is the slightest 
intimation in Directive 41 that the invalidation provisions 
for OPA violations are merely “additional”; on the con¬ 
trary, they obviously occupy the entire field with detailed 
provisions. Invalidation for reasons not provided by the 
Directive thus flatly violates section 4, which requires pay¬ 
ment of the subsidies and is qualified only by provisions 
in the Directive itself. 

In the following passage, the Court in the second Gibbs 
case pointed out (169 F. (2d) at 658) the limited authority 
of the RFC as a mere paying agent and its inability to deny 
subsidy claims except in strict accordance with Section 
7003.10(a): 

We conclude that the respondent had no such indepen¬ 
dent inherent power as it now claims but that its power 
to invalidate subsidy claims otherwise within the scope 
of Revised Regulation No. 3 is limited to the cases ex¬ 
pressly provided for by the regulation. 

This, of course, is not to say that the respondent did 
not have the authority to reduce a claim for mathe¬ 
matical error. As paying agent it was its duty and 
responsibility to determine whether a claim for sub¬ 
sidy presented to it came within the provisions of 
Regulation No. 3 in whole or in part. Indeed Sec. 
7003.9(e) of Revised Regulation No. 3, as added by 
Amendment No. 3, expressly provided that the paying 
agent should have ‘the right to declare invalid, in 
whole or in part, any claim which does not meet the 
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requirements of this regulation. * The respondent was, 
therefore, empowered to determine whether the claim¬ 
ant had brought himself within the class to which the 
regulation authorized the payment of the subsidy and 
whether his claim had been correctly computed under 
the regulation. But if the claimant was within the 
class to which the regulation granted the subsidy and 
if his claim was correctly computed and supported 
under the regulation the corporation did not have au¬ 
thority to deny the claim on the ground that the claim¬ 
ant had violated other regulations unless there had 
been a determination or certification with respect to 
the claimant by the Price Administrator as required 
by Sec. 7003.10(a). In the present case there neither 
was nor could have been such a determination or cer¬ 
tification. For, as we have seen, the complainant’s 
overcharge was admittedly inadvertent, it acted in per¬ 
fect good faith in immediately settling with the Price 
Administrator for the amount of the overcharge and 
no civil proceedings were or, at the time the respon¬ 
dent acted, could have been brought against it with 
respect thereto. 

The testimony of RFC’s chief subsidy officer also shows 
that RFC regarded Directive 41 as binding upon it (J. A. 
44, 60). And Amendment 11 to the Directive shows the 
same thing when, in its last paragraph (see Appendix C 
herein, pp. 25-26), it flatly directs RFC to amend a section 
of Revised Regulation 3. 

In summary then, the appellants’ case rests not merely on 
the terms of Directive 41, but also on the very provisions 
of Revised Regulation No. 3, since these conform, as they 
must, to the Directive.® 

« As the second Gibbs ease pointed out (196 F. (2d) at 656, 657), the 
effectiveness of the invalidation provisions of Revised Regulation No. 3 prior 
to the issuance of Directive 41 arose not from any power of RFC, which was 
lacking in the premises, but from the fact that the regulation was approved 
by the officers who did have policy powers. Prior to the issuance of Directive 
41, the Director of Economic Stabilization had exercised his powers by giving 
informal directions to the Federal Loan Administrator and RFC (169 F. 
(2d) at 657). With the issuance of Directive 41, the Director of Economic 
Stabilization formally stated in his own regulation the policy regarding 
subsidy invalidation. And this then became the governing authority since it 
is clear, as stated above, that the Director of Economic Stabilization had 
plenary authority over the subsidy program. 
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The second Gibbs case, ruling as it does that RFC can 
invalidate claims because of OPA violations only as ex¬ 
pressly provided in section 7003.10(a) of Revised Regula¬ 
tion No. 3, also demolishes RFC’s specious argument that 
it can invalidate if it determines that the slaughterer made 
an incorrect certification when he certified on his claim 
form that he had committed no wilful violation. This 
certification appears to have been superseded by Directive 
41. In any event, however, the issue is not the accuracy 
of the slaughterer’s certification, but rather in what man¬ 
ner and under what circumstances its accuracy can be dis¬ 
puted. Both section 7003.10(a) of Regulation 3 and Direc¬ 
tive 41 make it clear that there is only one lawful method 
of contradicting the slaughterer’s certification, and this is 
by a determination by the Price Administrator or his suc¬ 
cessor made with criminal prosecution pending. RFC can, 
at most, insist that the form’s certification be executed; it 
cannot, however, qua RFC, invalidate subsidy claims on its 
own determination that the slaughterer’s certification is 
false; and qua OPA it can make the determination only if 
criminal prosecution is instituted. 

RFC’s assertion that it can invalidate subsidy claims on 
its own determination of wilful violations (and without any 
hearing being afforded to the claimant) contradicts the 
logic of Directive 41 and Revised Regulation No. 3, as well 
as their plain text and the second Gibbs decision. The ob¬ 
vious design of Directive 41 was to make so serious an 
economic matter as subsidy invalidation depend on judicial 
findings, not on administrative determinations. What is 
more, when the Directive was issued, judicial determina¬ 
tions of violations of OPA regulations were being sought 
every day in plenary enforcement actions brought by OPA. 
No purpose would have been served, therefore, by having 
a separate administrative machinery to find such violations, 
with all its necessary apparatus for hearing and review. 
In cases of wilful violations, the Price Administrator, it is 
true, could determine their existence before court decision. 
But even then this determination and the subsidy withhold- 
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ing ensuing therefrom was tentative only. The Directive 
allowed it to be made only if the case was going to criminal 
court, and if the prosecution was dropped or was unsuccess¬ 
ful, the certification had to be withdrawn and the withhold¬ 
ing cancelled. 

This brings us to some further proof that the argument 
which we have been rebutting is fallacious. We invite at¬ 
tention to the brief filed jointly by the RFC (the respon¬ 
dent) and the Price Administrator (intervenor) in the 
Emergency Court of Appeals in Armour & Co. v. RFC, 
No. 329. 

On page 7 of this brief we find the following statement 
made by RFC and OPA: 

OES Directive 41, originally issued April 23, 1945, 
pursuant to the Economic Stabilization Director’s 
overriding authority over subsidy and stabilization 
matters, directed the RFC to continue the policy fol¬ 
lowed by it since the beginning of the livestock slaugh¬ 
ter payment program and limited the circumstances, 
under which the OPA could find that, in its judgment, 
a wilful violation had occurred. [Emphasis added.] 

Obviously this passage contradicts RFC’s assertions to 
this Court that Directive 41 has no binding effect. 

On pages 7 and 8 of the same brief the following ap¬ 
pears : 

As a matter of administrative practice, the OPA has 
followed the rule, since issuance of OES Directive 41, 
of not finding a wilful violation, for the purpose of 
recommending subsidy withholding to the RFC unless, 
after referral of the alleged violation to the United 
States Attorney, the United States Attorney either 
filed an information or presented the case to the Grand 
Jury. [Citing section 9-5201 of the OPA Manual.] In 
the latter event, the OPA has not recommended with¬ 
holding unless the Grand Jury returned the indictment. 
• ••••••• * 

In addition, the OPA has consistently followed the 
practice, in the event the subsidy applicant is, after 
trial, found not guilty, or the criminal proceedings are 
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dismissed, of withdrawing its withholding recommen¬ 
dation, in which case the RFC releases the subsidy 
payments. 7 

At the end of this last excerpt appears a footnote read¬ 
ing as follows: 

See Section 9-5201.02F of OPA Manual. This practice 
will, of course, be followed in this case. [Emphasis 
added.] 

What the RFC and the OPA were telling the Emergency 
Court in these excerpts (in a brief explaining why the sub¬ 
sidy invalidation provisions are reasonable and therefore 
valid) is that if a criminal prosecution is dismissed, or the 
defendant found not guilty, the RFC must (it “will, of 
course”) release the withheld subsidy. But obviously this 
does not square with RFC’s assertion to this Court that it 
can on its own determination in the absence of any criminal 
prosecution refuse to pay the subsidy. Nor is there any 
legitimate reason why in the case of Armour & Co., a huge 
packer, the RFC “will, of course,” pay a withheld subsidy 
when a criminal prosecution is dismissed, whereas in the 
case of appellants it refuses to pay the withheld subsidy 
even though the criminal proceedings, on whose institution 
the subsidy was withheld, have been dismissed and there 
are no other pending actions or orders to support invalida¬ 
tion. How is it that where Armour & Co. is involved, RFC 
admits that it cannot refuse to pay subsidies on the 
grounds of wilful violation when there is no longer extant 
a criminal information or indictment, but it asserts exactly 
the opposite here? 1 

The plain fact is that RFC (under the lash of the Depart¬ 
ment of Justice) 8 is attempting to withhold subsidy pay- 

^ The administrative interpretive practices referred to in this excerpt 
were later incorporated expressly in Directive 41 by Amendment 11 (quoted 
in Appendix C of this brief). Amendment 11 not only governs procedures 
after April 8, 1947, its effective date, and thus the procedure which would 
have to be followed if a certification were now attempted; it expressly states 
that it declares the previously existing procedure. 

8 We have already noted that RFC was willing to pay the subsidies but 
was stopped by the Department of Justice. It may be observed, too, that 
no RFC attorney has signed appellee’s brief, which so completely misstates 
the terms of the subsidy regulations and the subsidy structure. 
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ments for reasons which are not specified in any regulation 
or directive. This it cannot lawfully do. Maloney Packing 
Co. v. RFC, 159 F. (2d) 717, 720; Earl C. Gibbs, Inc. v. 
RFC, 169 F. (2d) 654, 658; see our principal brief at p. 10. 
As RFC itself candidly admits in this record, RFC is with¬ 
holding payment of appellants’ subsidy claims not under 
any regulation or practice of the RFC but solely because 
of instructions given by the Department of Justice when 
appellants filed this suit. J. A. 54. 

If it be supposed that at this point we have demonstrated 
the inacuracy of RFC’s assertion that it can invalidate sub¬ 
sidy claims by itself determining wilful violations even 
though no criminal prosecution is pending, still this ques¬ 
tion might be asked: Why can not the District Court in this 
action determine whether violations exist, in which case 
subsidy invalidation would follow a determination that 
they do exist not on the theory advanced in RFC’s brief, 
but under section 7(b)(2) of Directive 41? This was the 
contention made by RFC below, and we answered it fully 
in our principal brief in sections III A and C (pp. 14-21 and 
25-26). There we pointed out that the Court has no juris¬ 
diction to make such a determination on RFC’s counter¬ 
claim. Nor can the matter be offered in defense, since this 
would violate Directive 41, which prohibits withholding 
subsidy payments pending civil litigation of asserted OPA 
violations. 0 We also pointed out that this would simply 
involve relitigation of issues which the government has 
again and again unsuccessfully litigated against appellants. 

Perhaps the strongest proof of the validity of these argu¬ 
ments, made in our principal brief, is that the RFC has 
not even tried to answer them. Instead, it has abandoned 

9 The policy behind this was that the slaughterers should not be forced to 
await the outcome of civil litigation before getting their subsidy money. 
They needed prompt payment of the subsidies to stay in business, since the 
subsidies compensated them for ceiling prices which, absent the subsidies, 
were ruinous. Only in a case serious enough to warrant criminal prosecution 
was a countervailing policy applied. Furthermore, it was always contem¬ 
plated that actions in which determinations of OPA violations would be 
made were the plenary actions brought to apply the enforcement sanctions 
of the OPA act—not anything as synthetic as appellee’s counterclaim. 
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the position it originally held, and to which those argu¬ 
ments were addressed, and fled to a completely new foot¬ 
hold, from which, we believe, we have now dislodged it. 

III. There Are No Issues of Fact. 

Appellee’s brief urges that appellants may not obtain 
summary judgment because ‘ 4 there are fundamental issues 
of fact” (Appellee’s brief, pp. 5, 34, 35). 

The only issues of fact, however, are as to the truth of 
RFC’s assertions that appellants have wilfully violated 
OPA regulations. As we have pointed out, these assertions 
are not relevant, since subsidy invalidation depends not on 
the fact of violation but on the pendency of a criminal 
prosecution or the existence of a judicial determination of 
violation. Hence, there is no issuance of relevant fact, and 
summary judgment should be granted. 

As we have shown, no criminal prosecution is pending 
against appellants, the only ones instituted were dismissed, 
and it has never been alleged that any further prosecutions 
are being initiated. No judicial determinations exist that 
appellants violated OPA regulations. The two preliminary 
injunctions still precariously surviving are not determina¬ 
tions of violation for reasons fully explained in our prin¬ 
cipal brief (pp. 21-25) and not rebutted by appellee’s brief. 
And as to these even RFC admits (Appellee’s brief p. 15) 
that at most they afford only partial defenses—$78,337.89 
to United’s claim for $225,573.66 and $58,060.21 to Feder¬ 
ated’s claim for $169,921.27. 

Although it is irrelevant to this case that RFC asserts 
that the appellants had wilfully violated OPA regulations, 
we feel compelled to add that the charges to this effect 
made in appellee’s brief are irresponsible. It appears 
from the record that criminal informations were issued 
against the appellants on February 18, 1946 and were dis¬ 
missed on motion of the U. S. Attorney on July 9, 1946 
for lack of wilfulness (J. A. 85, 101, 102). Yet the viola¬ 
tions of MPR 574 alleged in the information which was so 
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dismissed are now alleged by appellee’s brief as being wil¬ 
ful (appellee’s brief, pp. 13 and 14). The alleged wilful 
violation of RMPR 169 by Federated Meat Corporation is 
discussed on pages 10-13 of appellee’s brief, and on page 
13 thereof United is accused of operating in the same 
fashion. Yet the action which was brought against Feder¬ 
ated for this practice, seeking an injunction and treble 
damages of over $1,000,000, reached only the stage of the 
issuance of a preliminary injunction, which, of course, was 
not a determination on the merits. And on June 9, 1948, 
this action for over $1,000,000 on account of overcharges 
which the appellee’s brief alleges to be wilful was dis¬ 
missed by the District Court because of the government’s 
failure to prosecute the case. (The order of dismissal is 
quoted in Appendix A to this reply brief). Since this 
dismissal for want of prosecution occurred after appellee 
filed its answer and counterclaim in these actions, it indi¬ 
cates the bad faith of appellee’s effort to convince this 
Court that appellants may not recover their subsidies be¬ 
cause of alleged misconduct. As we pointed out in our 
principal brief (at p. 4 and p. 15, footnote 6) the ap¬ 
pellants herein have been harassed in nine different ac¬ 
tions instituted since the issuance of Directive 41. Not one 
of these cases was ever taken to judgment against appel¬ 
lants. They were all dismissed, some for lack of any case 
on hearing, others for lack of prosecution, with the excep¬ 
tion of two which are virtually in the same condition (see 
our principal brief, pp. 21-22). To this amazing list can 
now be added the million dollar treble damage and injunc¬ 
tion suit against Federated which was dismissed for lack 
of prosecution on June 9, 1948. We may well ask: When 
is the government going to stop making these baseless 
allegations of wilful violations, and when is it going to 
stop relitigating the same issues? And in view of the gov¬ 
ernment’s repeated failure to prosecute its contentions to 
judgment, does it not appear that they are made only for 



purpose of obstructing payment of appellants’ lawfully 
earned subsidies? 

We reiterate that the so-called counterclaims merely 
seek to relitigate what the government has so unsuccess¬ 
fully litigated up to this point. And we note that nothing 
in the appellants’ brief meets the argument in pages 14 to 
21 of our principal brief that the counterclaim is invalid, 
that the District Court has no jurisdiction to grant the 
relief requested, that to allow withholding of subsidies 
pending the determination of the counterclaim would be in¬ 
consistent with Directive 41, and that the Price Control Act 

i 

itself excludes the maintenance of the counterclaim. 

CONCLUSION. 

At this late date, when plenary actions alleging OPA 
violations can no longer be brought, and despite an incredi¬ 
ble history of harassing law suits brought by the govern¬ 
ment against the appellants, the government now claims 
that it can subject appellants to a long and complicated 
trial involving thousands of transactions. It claims that 
appellants must establish in court their innocence of viola¬ 
tion of price regulations before they can receive subsidy 
moneys which they have clearly earned. The purpose of 
the meat subsidy was to keep suppliers in business under 
the ceiling prices. This purpose is defeated if conditions 
other than those specified in Directive 41 can be invented 
at will by the government. Directive 41 required the gov¬ 
ernment to pay immediately or else get the evidence and 
start a criminal prosecution. It therefore prohibits the 
amazing defenses raised by the RFC. 

This case supplies weight to the assertions of some that 
no businessman can safely do business with his govern¬ 
ment. The government’s reversal of policies after thou¬ 
sands of payments have been made to persons in the same 
situation as appellants is inequitable and discriminatory. 

The RFC has no defense to appellants’ suits. In desper- 
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ation, its brief seeks only to confuse the issues. This Court 
should reverse the orders appealed from and instruct the 
District Court to enter summary judgments for appellants 
in the amounts claimed, with interest. It should also tax 
against appellee the costs of unnecessary printing. 

Kespectfully submitted, 

Thurman Arnold, 

Milton V. Freeman, 

Arnold & Fortas, 

1200 18th Street N. W. 
Washington, D. C. 

Counsel for Appellants 
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APPENDIX A. 

At a stated Term of the District Court of the United 
States of America for the Eastern District of New York, 
held at the United States Court Rooms, in the Borough 
of Brooklyn, City of New York, on the 9th day of June, 
A. D. 1948. 

Present —The Honorable Matthew T. Abruzzo, 

District Judge. i 

Number Civil 4941 i 

Paul A. Porter, Administrator 
v. 

Federated Meat Corp., et al. 

. : 

This cause having been called pursuant to Rule 24 of the 

General Rules of Practice of this Court on December 19, 
1947 and 

It appearing that no action has been taken herein since 
the 1st day of November, 1946 and time to take action hav¬ 
ing been extended to June 2, 1948, and no action having 
been taken, it is ; 

Ordered that this cause be and the same hereby is dis¬ 
missed without prejudice. 

This Term of Court extended one year 

Matthew T. Abruzzo 
United States District Judge . 

A true copy attest: Dated Oct. 17,1948. 

Percy G. B Gilkes, Clerk 

By Nan V. McNabb, Deputy Clerk j 

[Seal] 
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APPENDIX B. 


1. Section 7003.10(a) of RFC Revised Regulation No. 3, 
as amended on April 24, 1945, provides: 

Compliance With Other Regulations . Reconstruction 
Finance Corporation shall declare invalid, in whole or in 
part, any claim by an applicant who, in the judgment of 
the War Food Administrator or the Price Administrator, 
has wilfully violated any regulation or order of their re¬ 
spective agencies applicable to the purchase or sale of live¬ 
stock or to livestock slaughter or to the sale or distribution 
of meat, and any claim or any applicant who the Price Ad¬ 
ministrator certifies to Defense Supplies Corporation has 
been determined in a civil proceeding to have violated a 
substantive provision of any regulation or order of the 
Office of Price Administration applicable to the purchase 
or sale of livestock or to livestock slaughter or to the sale 
or distribution of meat. 

[Note: The April 24, 1945 amendment added the addi¬ 
tional invalidation ground of determination of violations in 
a civil proceeding.] 

2. Section 7003.3 of Revised Regulation 3 provides: 

_ Right tv Declare Claims Invalids- 
7oo 3.3 4-*-^ ' 

(a) Place of FilingT^Qlzims for payment shall be filed 
with Reconstruction Finance Corporation at the regional 
office for the district in which the establishment is located, 
except that a person slaughtering in more than one estab 
lishment must file claims for payment for all of his estab 
lishments at the regional office for the district in which his 
main office is located. 

(b) Time of Filing. Claims for payment shall be filed 
after the last day of the accounting period in which the 
slaughter took place, and on or before the last day of the 
next full calendar month following the end of the account 
ing period in which the slaughter took place. 
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(c) Form of Claim. 

(1) In General. All claims for payment hall be filed in 
triplicate on forms approved by Reconstruction Finance 
Corporation and all information therein provided for shall 
be supplied. A separate claim shall be filed for each estab¬ 
lishment and each accounting period of the applicant, ex¬ 
cept as otherwise required by Reconstruction Finance Cor¬ 
poration. 

(2) Custom Slaughter. Claims of persons who slaughter 
in establishments operated by others must be accompanied 
by a statement from the operator of such establishment on 
forms approved by Reconstruction Finance Corporation, 
giving all the information therein provided for. If a person 
kills livestock for another, and also slaughters for his own 
account, his claim for payment on account of the livetock he 
slaughters for his own account must be accompanied by a 
complete report of the livestock killed for each other 
slaughterer. 

(d) Supporting Documents. Every applicant shall file 
with Reconstruction Finance Corporation a copy of his 
current quota base or license, and each claim shall be sup¬ 
ported by a copy of the report required of the applicant by 
the Office of Price Administration or the War Food Admin¬ 
istration covering his slaughter, or such reports and docu¬ 
ments as Reconstruction Finance Corporation may require. 

3. Section 7003.9 (“ Terms of Payment”) of Revised Reg¬ 
ulation No. 3 provides in subsection (a): 

(a) Right to Declare Claims Invalid. Reconstruction 
Finance Corporation shall have the right to declare invalid, 
in whole or in part, any claim which does not meet the 
requirements of this regulation. 
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APPENDIX C. 

Amendment 11 to Directive 41, issued April 8, 1947, pro¬ 
vides : 

Section 4004.1 Livestock slaughter payments (Directive 
41) is amended by the addition of the following paragraphs 
to Section 7(b) (1): 

As used in this Section 7(b) (1) the phrase “its present 
procedure” was intended to and does refer to the procedure 
whereby subsidy funds are withheld from subsidy appli¬ 
cants involved in criminal proceedings. This procedure 
was and is as follows: 

Withholding of subsidy funds from a subsidy applicant, 
involved in criminal proceedings is initially recommended 
to the Reconstruction Finance Corporation by the Price 
Administrator only when all three of these factors are pres¬ 
ent: (1) the Price Administrator (or his duly authorized 
representative) has investigated the alleged wilful violation 
and referred the case' to the Unitd States Attorney for the 
institution of criminal proceedings; (2) the grand jury has 
returned an indictment or the United States Attorney has 
filed an information against the subsidy applicant for the 
alleged wilful violations of any meat or livestock regulation 
or order issued by the Price Administrator; and (3) a 
responsible member of the applicant’s management was 
chargeable with knowledge of the facts alleged to constitute 
the wilful violation. 

The amount of subsidy money withheld is that allocable 
to the selling establishments involved in the criminal pro¬ 
ceedings, and, as to each selling establishment, to the ac¬ 
counting periods during which the violations are alleged. 
The recommendation of the Price Administrator as to such 
withholding is in the form of a letter to the Reconstruction 
Finance Corporation notifying that agency of the pending 
criminal proceedings and the selling establishments and 
periods involved. 
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After receiving the Price Administrator’s recommenda¬ 
tion, the Reconstruction Finance Corporation then notifies 
the applicant as to the specific amount of subsidy funds 
that are thus to be withheld or recaptured, in the event the 
subsidy applicant has received the funds. 

The recommendations of the Price Administrator as to 
permanent withholding automatically follow the judicial 
determinations as to criminal responsibility and may, there¬ 
fore, be made despite the fact that there was no initial 
recommendation for withholding based upon the institution 
of criminal proceedings, due to the absence of either or both 
of factors (1) and (3). If the criminal proceedings termi¬ 
nate with a conviction of the subsidy applicant, the subsidy 
payments allocable to the selling establishments for the 
periods involved in the conviction are then permanently 
withheld or recaptured. In the event the subsidy applicant 
is found upon trial to be not guilty of all violations charged 
in the indictment or information with respect to any par¬ 
ticular accounting period or periods, or in the event all 
counts in the indictment or information relating to any 
particular accounting period or periods are dismissed or 
nol prossed by the United States Attorney, the Adminis¬ 
trator certifies such facts to the Reconstruction Finance 
Corporation and thereupon the subsidy funds withheld or 
recaptured for such accounting period or periods are pay¬ 
able forthwith. However, the fact that all of the counts 
in the indictment or information relating to any particular 
accounting period or periods are dismissed or nol prossed 
by the United States Attorney, does not operate as a bar 
to an appropriate certification by the Price Administrator 
in accordance with Section 7(b) (2). 

The Reconstruction Finance Corporation is directed to 
amend its Livestock Slaughter Payments Regulation No. 3 
to make it clear that in any instance in which a subsidy 
applicant may have had subsidy funds withheld after termi¬ 
nation of the criminal proceedings contrary to the proce- 
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dure for such withholding described in this Amendment, 
the applicant may apply for and obtain release of such 
subsidy funds. The Price Administrator will review all 
recommendations for initial withholding, in cases in which 
criminal proceedings are still pending, to assure that such 
recommendations are in accordance with the procedure for 
such withholding described in this Amendment. 
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